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Planning Division
Community & Economic Development Department

To: Historic Landmark Commission
From: Janice Lew, Senior Planner
Date: December 27,2012

Re: Petition PLNPCN2009-00013 - Demolition Provisions of the H
Historic Preservation Overlay District

Purpose

At this time, the Planning Division is processing changes to the demolition provisions of the
H Historic Preservation Overlay District. The proposed alterations to the zoning ordinance
are a response to a 1999 petition for amendments requested by the Planning Commission,
a 2004 Legislative Action, the 2008 Citygate study of the planning processes, and the
Community Preservation Plan. Many had expressed frustration that despite what was
thought to be strict provisions to prevent demolition of contributing buildings and landmark
sites a significant number of properties was being lost, particularly in the Central City Historic
District. The purpose of this work session is to provide an initial opportunity for the Historic
Landmark Commission (HLC) to review the existing ordinance provisions, and discuss
proposed changes. The changes recommended are to improve this process both for the
HLC and the applicant and assist both the HLC and the applicant to understand the
requirements of determining economic hardship. '

Existing Zoning Ordinance

The current zoning ordinance provisions require the HLC to base a request for a certificate
of appropriateness for demolition on seven criteria when considering an application. If six (8)
of the standards are met, the HLC must approve the request for demolition. If two (2) or less
of the standards are met, the HLC shall deny the request. If the HLC finds that between
three (3) to five (5) of the standards are met, the HLC will defer a decision for up to one yeatr,
during which time the applicant must conduct a bona fide effort to preserve the property.
The seventh criteria concerns economic hardship. When permission to demolish a property
is denied, property owners may challenge that decision. This involves a separate process in
which a review panel is selected to determine if denying a request for demolition would
entail an economic hardship. The panel consists of three (3) members: a representative for



the applicant, a representative chosen by the HLC, and a third party agreed upon by the
other two members. The review panel completes an evaluation of the application and
forwards a written report with its findings and conclusions to the HLC. In this case, the HLC
is acting as a judge and must accept the findings of the panel. The only way that the HLC
cannot accept the findings is if the review panel acted in an arbitrary manner or if the report
was based on an erroneous finding of fact. Even in these scenarios there must be a three-
quarter majority vote of the quorum present to reverse the review panel's determination.

Economic Hardship

“Economic hardship” is a concept common to many local preservation laws. Economic
hardship provisions operate as a “safety valve,” to prevent the land use regulation of private
property from becoming so burdensome as to approach a “taking” without adequate
compensation, made ilegal under the Fifth Amendment of the U.S. Constitution. Economic
hardship provisions provide assurance to property owners that relief is available in situations
where the impact of a particular action (in this case, denial of demolition) proves to be
especially harsh.

The ordinance provides that to support an application for relief on economic hardship
grounds, the applicant must submit information sufficient to enable the decision-making
body to render a decision. The type of information required is spelled out in the ordinance.
The burden of obtaining and presenting sufficient information is on the applicant.
Establishing economic hardship requires the property owner to demonstrate that he or she
has been denied all reasonable beneficial use of, or return on, the property as a result of the
denial of a certificate of appropriateness for demolition. It is important to clarify that
economic hardship relates to the property not the property owner. The particular
circumstances of the owner, independent of the property, should be irrelevant to the
question of whether the property can realize a reasonable return on investment, or whether
a viable use of the property remains.

Issues

Salt Lake City routinely amends the zoning ordinance when it finds that provisions are
difficult to use or may not be achieving their intended propose. It is then beneficial to make
changes that lead to clear and consistent planning processes. Issues identified during
previous discussions regarding the demolition and economic hardship provisions of the
ordinance are listed below.

o Some comments received during the development of the Community
Preservation Plan suggested that the current demolition provisions of the
ordinance (including the economic hardship process) are too complex.

° The standards for determination of economic hardship have not contributed to a
clear and consistent process for landowners and applicants.

o~ The current provisions make it difficult to balance the goals of historic
preservation with other goals of the City.

e The economic hardship review panel's makeup of three people is difficult to
achieve. The three person panel is supposed to consist of a representative of the
HLC, a representative of the applicant and a third party neutral expert. It is difficult



to find a third party that meets the qualifications and is also willing to volunteer
their time to review large amounts of complicated documentation.

e The three-person economic review panel is not a fair representation of either the
‘applicantorthe HLC, is a cumbersome process for everyone, and confusing to
both the applicant and the public.

Summary of Recommended Changes:.

° Clarify and better define key terms :
® Modify standards for a certificate of appropriateness for demolition of a landmark
site and contributing principal building or structure (subsection J & K)
U Allow the HLC final authority in determinations of economic hardship and
eliminate the Economic Hardship Review Panel (subsection N)
e Establish criteria to determine economic hardship (subsection N)
® Allow the HLC and planning staff to solicit expert advice (subsection N)
Only allow the issuance a CoA for demolition simultaneously with the appropriate
approval and permits for the replacement building (subsection P)
Create a preservation fund (subsection P)
Set limitations on approvals ,
~ QOutline documentation requirements if demolition is approved (subsection Q)
Require salvage efforts if demolition is approved (subsection Q)
Establish a process for Special Merit Exceptions (subsection O)

Attachment A includes a more detailed report on the specific code changes.

Attachments

A.  Draft — Language proposed to be deleted is stneken Proposed wording is
underlined. Notes are in red.
B. Background Material



Attachment A



ZONING ORDINANCE CHAPTER 21A.34.020 Demolition
F. Procedure For Issuance Of Certificate Of Appropriateness

2 Historic Landmark Commission: Certain types of construction, demolition
and relocation shall only be allowed to be approved by the historic landmark
commission subject to the following procedures:

g. Review And Decision By The Historic Landmark Commission: The historic
landmark commission shall make a decision at a regularly scheduled meeting,
within sixty (60) days following receipt of a completed application, except that &
i isi consideration of an application for a certificate of
appropriateness for demolition of a landmark site or contributing site, principal
building or structure declaring an economic hardship shall be made within ene
ninety (90) days following receipt of a completed

application.

(1) After reviewing all materials submitted for the case, the
recommendation of the planning division and conducting a field inspection,
if necessary, the historic landmark commission shall make written findings
of fact based on the standards of approval as outlined in this subsection F
through subsection EK of this section, whichever are applicable.

(2) On the basis of its written findings of fact the historic landmark
commission shall either approve, deny or conditionally approve the
certificate of appropriateness. A decision on an application for a certificate
of appropriateness for demolition of a contributing site, principal building or
structure may be deferred for up to one year pursuant to subsections EK
and ML of this section.

(3) The decision of the historic landmark commission shall become
effective at the time the decision is made. iti i
sites-or-contributing-structures shall-not be-issued-untit-thea

has-expired:

(4) Written notice of the decision of the historic landmark commission on
the application, including a copy of the findings of fact, shall be sent by
first class mail to the applicant within ten (10) working days following the
historic landmark commission's decision.

h. Appeal Of Historic Landmark Commission Decision To Appeals Hearing -
Officer: The applicant, any owner of abutting property or of property located
within the same H historic preservation overlay district, any recognized or
registered organization pursuant to title 2, chapter 2.62 of this code, the Utah
State Historical Society or the Utah Heritage Foundation, aggrieved by the
historic landmark commission's decision, may object to the decision by filing a
written appeal with the appeals hearing officer within ten (10) calendar days
following the date on which a record of decision is issued. The filing of the
appeal shall stay the decision of the historic landmark commission pending the



outcome of the appeal, except that the filing of the appeal shall not stay the
decision of the historic landmark commission if such decision defers a
demolition request for up to one year pursuant to the provisions of subsections
LK and MLof this section. _

J. Standards For Certificate Of Appropriateness For Demolition Of A
Landmark Site: In considering an application for a certificate of appropriateness
for demolition of a landmark site, the historic landmark commission shall only
approve the application upon finding that the project fully complies with ene-ef
the following standards:

1. Thedemolitionis-required-to-alleviate-a threat to-public-health-and-safety
jon:-or-The physical integrity of the site
as defined in subsection C10b of this section is no longer evident nor is it
possible to accurately recover the historical appearance in form and detailing
as an integral part of a renovation project. The loss of the site's historic
appearance is not due to the willful or negligent acts that have caused the
deterioration of the site or principal structure or building, as evidenced by the

following:

a. Failure to perform normal maintenance and repairs;

b. Failure to diligently solicit and retain tenants; and/or

¢. Failure to secure and board the structure if vacant.

The building official should retain the authority to approve the demolition of
hazardous structures or buildings without going through the process of obtaining a
certificate of appropriateness. Existing language already provides for this exception.
(See Section 21A.34.0207T)

This also takes into account whether the loss of historic integrity was “self created.”
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section: '

Under typical economic hardship procedures, an applicant may apply for a
“certificate of economic hardship” after the preservation commission has denied his
or her request to demolish a historic property.

LK. Standards For Certificate Of Appropriateness For Demolition Of A
Contributing Site or Principal Structure Or Building In A H Historic
Preservation Overlay District: In considering an application for a certificate of
appropriateness for demolition of-a-contributing-structure, the historic landmark
commission shall determine whether the project substantially complies with the
following standards:

1. Standards For Approval Of A Certificate Of Appropriateness For Demolition:



a. The physical integrity of the site as defined in subsection C210b of this
section is no longer evident nor it is possible to recover the historical
appearance of the site as an integral part of a renovation project;

b. The streetscape within the context of the H historic preservation overlay
district would not be negatively affected.

c. The demolition would not diminish the concentration of historic resources
used to define the boundaries of the district.

ed. The demolition would not adversely affect the-H-historicpreservation
overlay-district due-to-the surrounding-noncentributing structures

relationships to other distinctive buildings sites, or areas which are eli ible
for preservation based on historic, cultural or architectural characteristics.

de. The . ¢ the siteis- ible with-re ” ;
The current use is not consistent with any adopted policy set forth in the
citywide, community, and/or small area master plan and future land use map
applicable to the site;

£ The site has not suffered from willful neglect by past or current owners of
the property, as evidenced by the following:

(1). Willful or negligent acts that have caused the deterioration of the
structure,

(2) Failure to perform normal maintenance and repairs,

(3) Failure to diligently solicit and retain tenants, and/or

(4) Failure to secure and board the structure if vacant.

fde

molition-would-cause
£

" Historic Landmark Commission Determination of Compliance With
Standards Of Approval: The historic landmark commission shall make a
decision based upon compliance with the requisite number of standards in
subsection £K1 of this section as set forth below.

a. Approval Of Certificate Of Appropriateness For Demolition: Upon making
findings that at least six{(8) five (5) of the standards are met, the historic
landmark commission shall approve the certificate of appropriateness for
demolition.



b. Denial Of Certificate Of Appropriateness For Demolition: Upon making
findings that two (2) or less of the standards are met, the historic landmark
commission shall deny the certificate of appropriateness for demolition.

c. Deferral Of Decision For Up To One Year: Upon making findings that three
(3) to five«(5) four (4) of the standards are met, the historic landmark
commission shall defer a decision for up to one year during which the
applicant must conduct a bona fide effort to preserve the site pursuant to
subsection ML of this section. *

ML. Bona Fide Preservation Effort: Upon the decision of the historic landmark
commission to defer the decision of a certificate of appropriateness for demolition
for up to one year, the applicant must undertake bona fide efforts to preserve the
structure or building. The ene-year deferral period shall begin only when the bona

fide effort has commenced. A bona fide effort shall consist of all of the following
actions; :

1. Marketing the property for sale or lease. Prior to making an offer to sell or
lease, an owner shall first file a statement with the planning division,
identifying the property, the offering price or rent and the date the offer to sell
or lease shall begin.

2. Filing an application for alternative funding sources for preservation, such as
federal or state preservation tax credits, Utah Hheritage Foundation revolving
fund loans, redevelopment loans, ete:; and in consideration of other currently
available incentives;

3 Filing an application for alternative uses if available or feasible, such as
conditional uses, special exceptions, ete; and other currently available
incentives; and

4. Obtaining two (2) written statements from licensed building contractors or
architects with experience in historic rehabilitation detailing the actual
estimated costs to rehabilitate the property to meet minimum International
Building Code for Existing Buildings standards. '

NM. Final Decision For Certificate of Appropriateness For Demolition
Following One-Year Deferral Period: Upon the completion of the ene-year
deferral period and if the applicant provides all evidence of a continuing bona
fide, reasonable and unsuccessful effort to find a way to presenve, rehabilitate or
restore the building or structure preservation-effort, the historic landmark
commission shall rake a-final-decision approve fer the certificate of
appropriateness for demolition pursuant to subsection F2 of this section. The
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Hardship: The determination
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- The owner and/or owner's representative
days upon denial of a certificate of appropriateness for demolition of a landmark site
or contributing principal structure or building within a H historic preservation overly
district, submit a request for a certificate of economic hardship. The owner and/or
owner's representative shall attend a pre-application conference with
representatives of the planning division for the purpose of discussing the review
process, outlining the application requirements and providing information on

incentives that may be available to the applicant. A certificate of economic hardship
shall be approved if the applicant presents facts clearly demonstrating to the
satisfaction of the historic landmark commission that there are no feasible measures
that can be taken which would enable the owner to make a reasonable beneficial
use of the property and/or derive a reasonable economic return from the property
either in its current form or if rehabilitated.

1. Application For Determination Of Economic Hardship: An application fora
determination of economic hardship shall be made on a form prepared by
the planning director and shall be submitted to the planning division. The
application must include photographs, information pertaining to the historical
significance of the landmark site or contributing principal structure or building,
and all information necessary to make findings on the standards. The burden
of proof is on the owner or owner's representative to prove that all
reasonable beneficial use and/or economic return has been denied as a
result of a denial of a certificate of appropriateness for demolition. Simply
showing some effect on value or purchasing the property for substantially
more than market value at the time of purchase and considering its historic
designation is not sufficient.

Denial of all reasonable use and return is the constitutional standard for a regulatory
taking. '

2. Standards Evidence For Determination Of Economic Hardship: The-histeric

c - c i - AN - c <l c - c

rdship-The historic landmark commission may at its
sole discretion solicit expert testimony and require that the applicant make
submission concerning any or all of the information set forth below before it
makes a determination on the application. Such material may include, but is
not limited to:

a. The applicant's knowledge of the landmark designation at the time of
acquisition, or whether the property was designated subsequent to
acquisition, the applicant's knowledge of the condition of the property at
time of purchase and the applicant's plans for the property at time of

purchase;.




An applicant's expectation of demolishing a historic property subject fo a
preservation ordinance at the time of purchase, or likely to be subject to a
preservation ordinance, would not be reasonable. Also pertinent is whether the
owner's objectives were realistic given the condition of the property at the time of
purchase, or whether the owner simply overpaid for the property. '

b. The current level of economic return on the property as considered in
relation to the following: .

(1) The amount paid for the property, the date of purchase, and party
from whom purchased, including a description of the relationship, if
any, between the owner of record or applicant, and the person from
whom the property was purchased,

(2) The annual gross and net income, if any, from the property for the
previous three (3) years; itemized operating and maintenance
expenses for the previous three (3) years; and depreciation
deduction and annual cash flow before and after debt service, if
any, for the previous three (3) years,

(3) Remaining balance on any mortgage or other financing secured by
the property and annual debt service, if any, during the previous
three (3) years,

(4) Real estate taxes for the previous four (4) years and assessed
value of the property according to the two (2) most recent assessed
valuations by the Salt Lake County assessor,

(5) An appraisal, N0 older than six months at the time of application for
determination of economic hardship. conducted by an appraiser
from the City's Property Management Department’s list of approved
appraisers. Also Aall appraisals obtained within the previous two (2)
years by the owner or applicant in connection with the purchase,
financing or ownership of the property,

(6) The fair market value of the property, taking into consideration the
regulations of the H historic preservation overlay district, and the
inherent assumptions that a principal structure or building might not
be allowed to be demolished. Assembled lots shall be considered
individually and not as a whole; i i i j

AdAacinanation-as-a landmark site_and-the fair market value of the
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property-as-a landmark site-at-the time-the application-s-filed;
The argument often presented by the applicant is that they are entitled to the
highest and best use of their property, and that anything less than this constitutes a
taking. However, extensive case law exists that support anti-demolition ordinances,
and that taking occurs only when an owner is totally deprived of all use of his/her
property.



This also addresses the inflated land values that may be paid by an applicant to
assemble property.

(7) Form of ownership or operation of the property, i.e., sole
proprietorship, for profit corporation or not for profit corporation,
limited partnership, joint venture, etc., and

(8) Any state or federal income tax returns on or relating to the property
for the previous two (2) years;,

c. The marketability of the property for sale or lease, considered in relati'on
to any listing of the property for sale or lease, and price asked and offers
received, if any, within the previous two (2) years. This determination can
include testimony and relevant documents regarding:
(1) Any real estate broker or firm engaged to sell or lease the property,
(2) Reasonableness of the price or rent sought by the applicant, and
(3) Any advertisements placed for the sale or rent of the property;

d. The infeasibility of alternative uses that can earn a reasonable economic

return in the case of income producing uses, for the property as
considered in relation to the following:

(1) Areport froma licensed engineer or architect with demonstrated
experience in rehabilitation of older structures and buildings as to
the structural soundness of any structures on the property and their
suitability for rehabilitation,

(2) An Eestimate of the cost of the propdsed construction or alteration,
including the cost of demolition er and removal, i

(3) The Eestimated market value of the property in the-current
condition, after completion of the demolition
construction; and after renovation of the existing property for
continued use, and

(4) The testimony of itect; ,

iser; j in two of the following
as to the economic feasibility of rehabilitation or reuse of the existing
structure or building on the property. Testimony should be solicited
from an architect, developer, real estate consultant, appraiser, or
any other professional experienced in rehabilitation of older
structures and buildings.




e. Economic incentives and/or funding available to the applicant through

or private programs.

city

Description of past and current use.

state

federal,

f.

not

and information as to the cause of the building’s

meet City building code,
current condition.

An itemized report that identifies what is deficient if the building does

a.

to alleviate hardship.

h. Consideration of conditional use options, variances or financial incentives

The City and the applicant may subm

issue and determination of
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Throughout the country, requests for relief on economic hardship grounds are
typically decided by historic preservation commissions. Under current provisions,
the Economic Review Panel was difficult to administer because it was hard to find
qualified volunteers that would be willing to spend the time necessary to evaluate
the evidence and reach a conclusion.

b. {HFinding Of Economic Hardship: If after reviewing all of the evidence,

the historic landmark commission finds that the applicant has
‘demonstrated clear and convincing evidence supporting an
unreasonable economic hardship if the application for a certificate of
appropriateness for demolition is denied, jeati

then the historic landmark commission shall approve a certificate of
economic hardship demelition. The Historic Landmark Commission shall
make findings concerning economic hardship for each separate property
roposed for demolition. In order to show that an reasonable beneficial
use or economic return cannot be obtained, the applicant must show that:

(1) For demolition of an income-producing property:

(a) the property, structure or building currently is not capable of
providing any reasonable return. Reasonable rate of return
does not mean highest rate of return;

(b) bona fide efforts to sell or lease the property, structure or
building have been unsuccessful; and

(c) the cost required to rehabilitate the property, structure or
building is such that any reasonable return on such an
investment is not achievable taking into account any financial
incentives available for rehabilitation.

(2) For demolition of a non-income producing property

(a) the property, structure or building cannot now be put to any
beneficial use in its present condition or if rehabilitated;




(b) bona fide efforts to sell or lease the property, structure or
building have been unsuccessful; and

(c) it is not economically feasible to rehabilitate the property,
structure or building taking into account any financial
incentives available for rehabilitation.

c. Certificate Of Economic Hardship: The certificate of economic hardship
shall be valid for a period of one (1) year unless a certificate of
appropriateness for demolition is issued within that time. The planning
director may approve extensions of this one (1) year period, not to exceed a
total of two (2) years provided that a written request by the applicant is
received prior to the expiration date of the certificate of economic hardship
that shows circumstances beyond the control of the applicant. If a certificate
of economic hardship expires, 8 New certificate must first be obtained before
a certificate of appropriateness for demolition may be issued.

d.2) Denial Of A Certificate Of Economic Hardship: If the historic landmark
commission finds that the applicant has failed to provide information
that proves an unreasonable economic hardship, jcati

economic-hardship then the certificate of economic hardship shall be
denied.

(1) No further applications may be considered for the subject
property of the denied certificate of economic hardship for three (3)
years from the date of the final decision. The historic landmark
commission may waive the limitation if there are changed ,
circumstances sufficient to warrant a new hearing other than the re-
sale of the property or those caused by the negligence or intentional
acts of the owner.

(2) It shall be the responsibility of the owner to stabilize and
maintain the property so as not to create a structurally unsound,
hazardous or dangerous structure or building as determined by the
building official.

(3) Any owner adversely affected by a final decision of the historic
landmark commission on an application for a certificate of economic
hardship may appeal to the appeals hearing officer in accordance

with the provisions of chapter 21A.16 of this title.
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0. Special Merit Exception: The planning commission may authorize issuance of
a certificate of appropriateness for demolition as part of a special merit exception
at the request of any applicant, including the City itself. A special merit exception
shall be processed in accordance with the following procedures:

1. Applicafion: An application shall be made to the zoning administrator on a form or
forms provided by the office of the zoning administrator, which shall include at least
the following information:

a. General Information:.

(1) The applicant's name, address, telephone number and interest in the
property;

(2) The owner's name, address and telephone number, if different than the
applicant, and the owner's signed consent to the filing of the application;

(3) The street address and legal description of the subject property;

(4) The zoning classification, zoning district boundaries and present use of
the subject property;

(5) A vicinity map with north arrow, scale, and date, indicating the zoning
classifications and current uses of properties within eighty five feet (85")
(exclusive of intervening streets and alleys) of the subiect property;

(6) The proposed title of the project and the names, addresses and
telephone numbers of the architect, landscape architect, planner or
engineer on the project; and

(7) A signed statement that the applicant has met with and explained the
proposed special merit exception to the appropriate neighborhood
organization entitled to receive notice pursuant to title 2, chapter 2.62 of
this code.

b. Development Plan: A development plan at a scale of twenty feet (20") to the inch
or larger, unless otherwise approved by the zoning administrator, setting forth at
least the following, unless waived by the zoning administrator:

(1) The location, dimensions and total area of the site;

(2) The location, dimensions, floor area, type of construction and use of each
proposed building or structure;

(3) The number, the size and type of dwelling units in each building, and the
overall dwelling unit density;

a» Daces 14



(4) The proposed treatment of open spaces and the exterior surfaces of all
buildings and structures, with sketches of proposed landscaping, buildings
and structures, including typical elevations;

(5) Architectural graphics, if requested by the zoning administrator, including
typical floor plans and elevations, profiles and cross sections;

(6) The number, |ocation and dimensions of parking spaces and loading
docks, with means of ingress and egress;

(7) The proposed traffic circulation pattern within the area of the
development, including the location and description of public
improvements to be installed, including any streets and access
easements; ‘ ' .

(8) A traffic impact analysis;

(9) The location and purpose of any existing or proposed dedication or
easement;

(10) The general drainage plan for the development tract;

(11) The location and dimensions of adjacent properties, abutting public
rights of way and easements, and utilities serving the site;

(12) Significant topographical or physical features of the site, including
existing trees; :

(13) Soils and subsurface conditions, if requested;

(14) The location and proposed treatment of any historical structure or other
historical design element or feature;

(15) One copy of the development plan colored or shaded (unmounted) for
legibility and presentation at public meetings; and

(16) A reduction of the preliminary development plan to eight and one-half by
eleven inches (81/2x 11%). The reduction need not include any area
outside the property lines of the subject site.

2. Fees: The application for a special merit exception shall be accompanied by the
fee shown on the Salt Lake City consolidated fee schedule. Applications filed by the
City shall not require the payment of any fees.

3. Determination Of Completeness: Upon receipt of an application for a special merit
exception, 'the zoning administrator shall make a determination of completeness
pursuant to section 21A.10.010, "General Application Procedures", of this title.

4. Staff Report: A staff report evaluating the special merit application shall be
prepared by planning staff.

5. Historic Landmark Commission Public Hearing: The historic landmark commission
shall schedule and hold a public hearing on the completed application in accordance
with the standards and procedures for conduct of the public hearing set forth in
chapter 21A.10, "General Application And Public Hearing Procedures", of this title.

6. Historic Landmark Commission Recommendation: Following the public hearing,
the landmark commission shall recommend approval, approval with modifications or
denial of the proposed special merit exception.




7. Planning Commission Hearing: The planning commission shall schedule and hold
a public hearing to consider the proposed special merit exception in accordance with
the standards and procedures for conduct of the public hearing set forth in chapter
21A.10, "General Application And Public Hearing Procedures", of this title.

8. Planning Commission Decision: Following the hearing, the planning commission
may approve the proposed special merit exception, approve the proposed special
- merit exception with modifications, or deny the proposed special merit exception.

a. In making its decision concerning a proposed certificate of appropriateness
for demolition as part of a special merit exception, the planning commission
should consider the following factors: :

(1) Evidence of the alternatives to demolition which were considered, as well
as detailed information concerning why the various alternatives were
rejected including the redesign of the development to include the subject
landmark site or contributing building, structure or site.

(2) Whether the structure or buildinq can be moved to an alternative site.

(3) Whether the project is of exceptional design, utilizing the highest quality
of exterior materials in a manner compatible with the surrounding
streetscape, area and district;

(4) Whether the project will provide significant public and civic benefits
including, without limitation, social or other benefits which are a high
priority to the community and particularly desirable at the location
proposed. Such benefits must substantially outweigh the loss of the
affected landmark site or contributing structure(s) or building(s) in a
district. Factors common to all projects would not be considered “special”;
and

(5) Whether specific features of the proposed development promote the
purposes, goals, objectives, and policies of the city as stated through its
various adopted planning documents and exceed the minimum
requirements of the zoning ordinance.

9. Limitations on Special Merit Exception: Subject to an extension of time granted by
the planning commission, no special merit exception shall be valid for a period
longer than one year unless a building permit has been issued or complete building
plans have been submitted to the division of building services and licensing within
that period and is thereafter diligently pursued to completion, or unless a certificate
of occupancy is issued and a use commenced within that period, or unless a longer
time is requested and granted by the planning commission. Any request for a time
extension shall be required not less than thirty (30) days prior to the twelve (12)
month time period. The approval of a proposed special merit exception by the
planning commission shall authorize only the particular project for which it was
issued.
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P. Certificate of Appropriateness for Demolition: No certificate of
appropriateness for demolition shall be issued unless the structure or building to be
demolished is to be replaced with a new principal structure or building that meets
the following criteria:

1. The replacement structure or building satisfies all applicable zoning and H historic
preservation overiay district standards; and

2. The certificate of appropriateness for demolition is issued simultaneously with the
appropriate approvals and permits for the replacement structure or building.

3. Once the replacement plans are approved a fee as shown on the Salt Lake City
consolidated fee schedule shall be assessed for the demolition based on the
approved replacement plan square footage. The fee must be paid in full prior to
issuance of any permits and shall be deposited into an account as directed by the
City Council for the benefit and rehabilitation of local historic resources. Fees shall
be as follows and are in addition to any fees charged by the City:

a. 0 — 2,500 square feet = $2,000.00

b. 2.501 — 10,000 square feet = $5,000.00

c. 10,001 — 25,000 square feet = $10,000.00

d. 25.001 — 50,000 square feet = $20, 000.00

e. Over 50,000 square feet = $30,000.00

San Antonio’s fee schedule

0Q. Recordation-Requirements For Certificate Of Appropriateness For

Demolition: Upon approval of a certificate of appropriateness for demolition of

"5 landmark site or a contributing principal structure or building, the historic
landmark commission shall require the applicant to provide i j
photographsplans-oF elevation-drawings,-as-available;-necessary to-record-the

i all of the following before the certificate of

appropriateness for demolition is issued. The historic landmark commission may
require that the applicant return to the full commission or may delegate review
authority to planning staff:

1. Construction Waste Management Plan: A construction waste management
plan shall be submitted with all new construction and demolition permits and
shall describe how at least fifty-five percent (55%), by weight, of new
construction waste materials and demolition waste will be recycled or
reused. The construction waste management plan shall also describe:

a. Steps that will be taken to reduce the amount of waste created by the
project;




b. How subcontractors and employees will be trained to ensure material will
be reused or recycled to the maximum extent possible;

c. On-site collection system for waste, including any separation required.
Hazardous waste must be kept separate for proper handling;

d. Names of facilities which will receive or process construction and
demolition waste material.

These provisions were created by the City's Division of Sustainability and
Environment and are currently under consideration by the City Council.

2 |ssued approvals and permits for the new construction.

3." Financial proof as demonstrated to the planning director of the owner’s ability
to complete any replacement project on the property, which may include but
not be limited to a valid and binding commitment or commitments from
financial institutions sufficient for the replacement structure or building or
other financial resources that are sufficient (together with any valid and
binding commitments for financing) and available for such purpose.

‘4. Documentation of the landmark site or contributing structure or building in @
historic district as specified by a documentation committee consisting of
historic landmark commission members. Documentation may include any or
all of the following as determined by the documentation committee following
a site inspection, if necessary. of the subject property:

a. Drawings. A full set of measured drawings that includes the following:

(1) 1/16" = 1'0"site plan showing the location of the building and its
access;

(2) 1/8" = 1'0" scale, dimensioned and labeled floor plans;

(3) 1/8" = 1'0" scale, dimensioned and labeled building elevations and
sections (two perpendiculars) with reference to building materials;

(4) Landscape plan, including walkways, retaining walls, fountains
and pools, trees and plantings, statues, and other decorative
elements, such as light posts, railings, etc.

(5) Ceiling plans with architectural features such as skylights and
plaster work;

(6) Interior plans with architectural features;

,(7) Building sections; and/or

(8) Specific architectural, structural, mechanical and electrical details;




b. Photographs. Digital or print photographs that meet the standards of the
National Register of Historic Places for National Register nominations. Views
should include:

(1) Interior and exterior views;

(2) Close-ups of significant interior and exterior features;

(3) views that show the relationship of the primary structure to the
overall site, accessory structures and/or site features.

c. Written Data. History and description with specific information that is
unique to the building, structure or site and the context of the building in Salt
Lake City history.

If a landmark site is approved for demolition, the landmark sité désiqnation shaII.
be removed after the property has been demolished, but not before.

S. Issuance of Certificate of Occupancy: Prior to the issuance of a certificate of
occupancy, the applicant shall submit a construction waste audit performed by
the company (or companies) contracted to remove waste and recyclables. The’
audit receipt shall include information such as pictures and an itemized list of
material contained in each load, the makeup of the waste stream and the
percentage (by weight) of the materials recycled, reused or otherwise diverted
from the landfill.

QT. Exceptions Of Certificate Of Appropriateness For Demolition Of
Hazardous Structures: A hazardous structure shall be exempt from the
provisions governing demolition if the building official determines, in writing, that
the building currently is an imminent hazard to public safety. Hazardeus

o ™ e A DY



ala a alaala’ atala’ ala a N
- C Cl o0 g

section. Prior to the issuance of a demolition permit, the building official shall
notify the planning director of the decision. (Ord. 20-11: Ord. 69-09 §§ 6,7, 2009:
§§ 4, 5 1996: Ord. 70-96 § 1, 1996: Ord. 88-95 § 1 (Exh. A), 1995: Ord. 26-95 §
2(17-1), 1995

Definitions

Special Merit Exception — A project havin sianificant benefits to Salt Lake City or to the
community by virtue of exemplary architecture, specific features of land planning, or social
or other benefits having a high priority for community services.

Unreasonable Economic Hardship — Failure to issue a certificate of appropriateness for
the demolition of a landmark site or contributing principal building or structure would amount
to a requlatory taking of the owner’s property without just compensation.

Related Sections
21A.06.030 PLANNING COMMISSION
8. Authorize issuance of a certificate of appropriateness for demolition as part of

an approved special merit exception pursuant to the procedures and standards
set forth in section 21A.34.020 of this fitle. :

21A.06.050 HISTORIC LANDMARK COMMISSION

12. Make recommendations to the planning commission regarding special merit
exceptions as defined in subsection 21A.34.020B.
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ASSESSING ECONOMIC HARDSHIP CLAIMS
UNDER HISTORIC PRESERVATION
ORDINANCES

Historic preservation ordinances in effect around the country often include a process for
administrative relief from preservation restrictions in situations of “economic hardship.” Under
typical economic hardship procedures, an applicant may apply for a “certificate of economic
hardship” after a preservation commission has denied his or her request to alter or demolish a
historic property protected under a preservation ordinance. In support of an application for relief
on economic hardship grounds, the applicant must submit evidence sufficient to enable the
decisionmaking body to render a decision. The type of evidence required is generally spelled out
in preservation ordinances or interpreting regulations. The burden of proof is on the applicant.

The exact meaning of the term “economic hardship” depends on how the standard is defined in
the ordinance. Under many preservation ordinances economic hardship is defined as consistent
with the legal standard for an unconstitutional regulatory taking, which requires a property
owner to establish that he or she has been denied all reasonable beneficial use or return on the
property as a result of the commission’s denial of a permit for alteration or demolition.

Requests for relief on economic hardship grounds are usually decided by historic preservation
commissions, although some presetvation ordinances allow the commission's decision to be
appealed to the city council. In some jurisdictions, the commission may be assisted by a hearing
officer. A few localities have established a special economic review panel, comprised of members
representing both the development and preservation community.

Economic Impact
In acting upon an application for a certificate of economic hardship, a commission is required to

determine whether the economic impact of a historic preservation law, as applied to the property
owner, has risen to the level of economic hardship. Thus, the first and most critical step in
understanding economic hardship is to understand how to evaluate economic impact.

Commissions should look at a variety of factors in evaluating the economic impact of a proposed
action on a particular property. Consideration of expenditures alone will not provide a complete
or accurate picture of economic impact, whether income-producing property or owner-occupied
residential property. Revenue, vacancy rates, operating expenses, financing, tax incentives, and
other issues are all relevant considerations. With respect to income-producing property,
economic impact is generally measured by looking at the effect of a particular course of action on
a property’s overall value or return. This approach allows a commission to focus on the “bottom
ling” of the transaction rather than on individual expenditures.

In addition to economic impact, the Supreme Coutt has said that “reasonable” or “beneficial use”
of the property is also an important factor. Thus, in evaluating an economic hardship claim based

© 2009 National Trust for Historic Preservation, All Rights Reserved.
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on the constitutional standard for a regulatory taking, commissions will need to consider an
owner’s ability to continue to carry out the traditional use of the property, or whether another
viable use for the property remains. In Penn Central Transportation Co, v. City of New York, 438 U.S.
104 (1978), the landmark decision upholding the use of preservation ordinances to regulate
historic property, the Supreme Court found that a taking did not arise because the owner could
continue to use its property as a railroad station. :

The Supreme Court has also said that the applicant's “reasonable investment-backed
expectations” should be taken into consideration. Although the meaning of this phrase has not
been delineated with precision, it is clear that “reasonable” expecta’cibns do not include those that
are contrary to law. Thus, an applicant’s expectation of demolishing a historic property subject to
a preservation ordinance at the time of purchase, or likely to be subject to a preservation
ordinance, would not be “reasonable.” Also pertinent is whether the owner’s objectives were
realistic given the condition of the property at the time of purchase, or whether the owner simply
overpaid for the property. Under takings law, government is not requited to compensate
property owners for bad business decisions. Nor is the government required to guarantee a
return on a speculative investment.

Commissions may also be able to take into account whether the alleged hardship is “self
created.” Clearly relevant is whether the value of the property declined or rehabilitation expenses
increased because the owner allowed the building to deteriorate.

Application of the takings standard in the context of investment or income-producing property is
usually fairly straightforward. The issue can be more complex, however, in situations involving
hardship claims raised by homeowners. In the context of home-ownership, it is extremely
difficult for an applicant to meet the standard for a regulatory taking, that is, to establish that he
or she has been denied all reasonable use of the property. Even if a commission insists that
houses be painted rather than covered with vinyl siding, and windows be repaired rather than
replaced, the applicant can still Tive in the house, The fact that these repairs may be more costly is
not enough. Even if extensive rehabilitation is required, the applicant must show that the house
cannot be sold “as is,” or that the fair market value of the property in its current condition plus
rehabilitation expenditures will exceed the fair market value of the house upon rehabilitation. See
City of Pittsburgh v. Weinberg, 676 A.2d 207 (Pa. 1996). It is also important to note that
rinvestment-backed expectations” are different in the context of home ownership; owners often
invest in home improvements or renovations without the expectation of recouping the full cost of
the improvement in the form of increased property value.

In addressing hardship claims involving historic homes, commissions must be careful to be
objective and consistent in their approach. Otherwise, a commission may undermine the integrity
of its preservation program and raise due process concerns as well, Ideally, grant money, tax
relief, and other programs should be made available to historic homeowners who need financial
assistance.

Special standards for economic hardship may apply to nonprofit organizations. Because these
entities serve charitable rather than commercial purposes, it is appropriate to focus on the
beneficial use of their property, rather than rate of return, taking into account the particular
circumstances of the owner (i.e., the obligation to serve a charitable purpose.) In such situations,
hardship analysis generally entails looking at a distinct set of questions, such as: the
organization’s charitable purpose; whether the regulation interferes with the organization’s
ability to carry out its charitable purpose; the condition of the building and the need and cost for
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repairs; and whether the organization can afford to pay for the repairs, if required? (Note,
however, that while consideration of financial impact may be appropriate, a non-profit
organization is not entitled to relief simply on the basis that it could raise or retain more money
without the restriction.)

The Proceeding :

Under a typical hardship process, the applicant will be required to submit specific evidence in
support of his or her claim. Once a completed application has been filed, a hearing will be
scheduled, at which time the applicant generally presents expert testimony in support of the
economic hardship claim on issues such as the structural integrity of the historic building,
estimated costs of rehabilitation, and the projected market value of the property after
rehabilitation, Once the applicant has presented its case, parties in opposition or others may then
present their own evidence. The commission may also bring in its own expert witnesses to testify.
As noted above, the burden of proof rests on the property owner.

In hearing economic hardship matters, commissions must be prepared to make a legally
defensible decision based on all the evidence presented. In the event of conflicting expert
testimony, which is often the case in economic hardship proceedings, the commission must be
prepared to weigh the evidence, making specific findings on the relative credibility or
competency of expert witnesses. '

In evaluating the evidence, the comumission should ask itself five distinct questions:

1) Is the evidence sufficient? Does the commission have all the information it needs to
understand the entire picture, or is something missing. The application is not complete
unless all the required information has been submitted. If additional information is
needed, ask for it.

2) Is the evidence relevant? Weed out any information that is not relevant to the issue of
economic hardship in the case before you. Commissions may be given more information
than they need or information on issues that are not germane to the issue, such as how
much money the project could make if the historic property were demolished. The
property owner is not entitled to the highest and best use of the property.

3) Is the evidence competent? Make an assessment as to whether the evidence
establishes what it purports to show.

4) Is the evidence credible? Consider whether the evidence is believable. For example,
ask whether the figures make sense. A commission will need to take into consideration
the source of the evidence and its reliability. (If the evidence is based on expert
testimony, the commission should determine whether the expert is biased or qualified on
the isstie being addressed. For example, it may matter whether a contractor testifying on
rehabilitation expenditures actually has experience in doing historic rehabilitations.)

5) Is the evidence consistent? Look for inconsistencies in the testimony or the evidence
submitted. Request that inconsistencies be explained. If there is contradictory evidence,
the commission needs to determine which evidence is credible and why.

In many instances the applicant’s own evidence will fail to establish economic hardship.
However, in some situations, the question may be less clear. The participation of preservation
organizations in economic hardship proceedings can be helpful in developing the record.
Commissions should also be prepared to hire or obtain experts of their own. For example, if a
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property owner submits evidence from a structural engineer that the property is structurally
unsound, the commission may need to make an independent determination, through the use of a
governmental engineer or other qualified expert, as to the accuracy of that information. It may be
impossible to evaluate the credibility or competency of information submitted without expert
advice.

The record as a whole becomes exceedingly important if the case goes to court. Under most
standards of judicial review, a decision will be upheld if it is supported by substantial evidence.
Thus, in conducting administrative proceedings, it is important that evidence provides a true and
accurate story of the facts and circumstances and that the commission’s decision is based directly
on that evidence.

EVIDENTIARY CHECKLIST
The following checklist is a useful tool for local commissions and other regulatory agencies
considering economic hardship claims:

1. Current level of ‘economic return

Amount paid for the property, date of purchase, party from whom purchased, and
relationship between the owner of record, the applicant, and person from whom
property was purchased;

Annual gross and net income from the property for the previous three years; itemized

opetating and maintenance expenses for the previous three years, and depreciation

deduction and annual cash flow before and after debt service, if any, during the same
period;

Remaining balance on the mortgage or other financing secured by the property and
annual debt-service, if any, during the prior three years; '

Real estate taxes for the previous four years and assessed value of the property according
to the two most recent assessed valuations;

All appraisals obtained within the last two years by the owner or applicant in connection
with the purchase, financing, or ownership of the property;

Form of ownership or operation of the propetty, whether sole proprietorship, for-profit
or not-for-profit corporation, limited partnership, joint venture, or other;

Any state or federal income tax returns relating to the property for the last two years.

2, Any listing of property for sale or rent, price asked, and offers received, if any,
within the previous two years, including testimony and relevant documents
regarding:

Any real estate broker or firm engaged to sell or lease the property;
Reasonableness of price or rent sought by the applicant;
Any advertisements placed for the sale or rent of the property.

3, Feasibility of alternative uses for the property that could earn a reasonable
economic return: ‘

Report from a licensed engineer or architect with experience in rehabilitation as to the
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structural soundness of any buildings on the property and their suitability for
rehabilitation;

Cost estimates for the proposed construction, alteration, demolition, or removal, and an
estimate of any additional cost that would be incurred to comply with the requirements
for a certificate of appropriateness;

Estimated market value of the property: (a) in its current condition; (b) after completion
of the proposed alteration or demolition; and (c) after renovation of the existing property
for continued use;

Expert testimony or opinion on the feasibility of rehabilitation or reuse of the existing
structure by an architect, developer, real estate consultant, appraiser, and/or other real
estate professional experienced in historic properties and rehabilitation. ‘

4 Any evidence of self-created hardship through deliberate neglect or
inadequate maintenance of the property.

5. Knowledge of landmark designation or potential designation at time of
acquisition.

6. Economic incentives and/or funding available to the applicant through federal,

state, city, or private programs.
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Anfant'® favor and to emter judgment in
o ABM on L/Enfant’s claim for indem-
Wmd in favor of L'Enfant on ABM’s elaim

‘mdemﬂitY-

KALORAMA HEIGHTS LI &
PARTNERSHIP, Petitioner,

Y.

sTRlCT OF COLUMBIA DEPART-
MENT OF CONSUMER AND REGULA-
ORY AFFAIRS, Respondent,

and

Sheridan-Kalorama Historical
Association, Intervenor.

No. 92-AA-721.
District of Columbia Court of Appeals.

Argued Feb. 10, 1994,
Decided March 16, 1995.

Developer petitioned for review of deci-
f District of Columbia Department of
umer and Regulatory Affairs, challeng-
ecision of Mayor's Agent under Historic
ark and Historic District Protection
enying developer’s spplication for de-
n permit for historic building. The
| of Appeals, Ferren, J., held that: (1)
oper failed to establish that its project
social or other benefits that differed
those of any other condominium pro-
or that developer had considered rea-
ble alternatives to complete demolition
thus, Mayor’s Agent's decision finding
tpecial merit” was mot erroneous, and
8 Agent was not required to weigh
Nc value of property asgainst proposed
5 of condominium project; (2) develop-
ed to demonstrate “unreasonsble eco-
hardship” in denial of permit; and (3)
n for showing “special merit” in sup-

ORAMA HTS. v. DIST. OF COLUMBIA D.C. BG5S
Ci22 02 638 A2d 868 (D.LCApp. 1998)

port of application for demolition permit for
historic building, that proposed project will
confer “gocial and other benefits having a
high priority for eommunity services,” is not
unconstitutionally vague.

Affirmed.

1. Health and Environment €25.5(8)

Applicant has burden of proving entitle-
ment to demolition permit under Historic
Lendwmark and Historic District Protection
Aﬁt, in meeting that burden, applicant must
ghow that he eonsidered alternatives to total
demolition of historie building and that those
alternatives were not ressonable. D.C.Code
1981, § 6-1004(e).

2, Health and Environment &25.5(8)

Developer Beeking demolition permit for
propexty protected under Historic Landmark
and Historic District Protection Act failed to
establish that its project had social or other
benefits that differed from those of any other
condominium projects, or that developer had
eonsidered reasonsble alterpatives to com-
plete demolition and, thus, Mayor's Agent’s
decision finding no “special merit” was not
erroneous, and Mayor's Agent was not re-
quired to weigh historic value of property
against proposed benefits of condominium
project. D.C.Code 1981, §§ 6-1002(11), 6~
1004(e).

See publication Words and Phrases

for ether judicial constructions and def-
initions.

3. Health and Environment &»25.5(8)

Mayor's Agent is not required to earry
out balaneing analysis weighing historical
gignificance of property protected under His-
toric Landmark and Historic District Protec-
tion Act aguinst benefits of proposed project
unless Agent finds that project has special
merit.” D.C.Code 1881, §§ 5»1002(11),
1004(e).

4. Heslth and Environment &25.5(8)

" To justify demolishing historic building
based on project’s “special merit,” applicant
moust show that it hes eonsidered alternatives

to complete demolition. D.C.Code. 1981,

§8 5-1002(11), 5-1004(e).
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5. Health and Environment €25.5(8)

Applicant for permit to demolish historie
puilding on ground of “ynreasonable econom-
ic hardship” resulting from denial of demoli-
tion permit has burden of proving that no
peasonable alternative economic use for prop-
erty exists and, thus, applicant must show
that it would be deprived of all viable eco-
nomic uses of property without demolition
permit. D.C.Code 1981, §§ 5-1002(14), 5~
1004(e). ‘

s

6. Health and Environment €25.5(8)

Developer seeking demolition permit for
historic building in order to proceed with
condominium project failed to demonstrate
“unreasonable economic hardship” in denial
of permit, as it failed to show that value of
building had declined from time of purchase
or that no other economically viable use ex-
isted; prior to purchasing building, developer
knew that there was strong preservationist
trend in area and its own counsel had advised
that there was only 50 percent chance of
obtaining required zoning variances for eon-
dominium project, and while argument that
renovation of property as a single-family
structure would be unprofitable was accept-
ed, various chanceries had made unsolicited
offers for building, and one of . developer’s
partoers had testified that he believed devel-
oper could recover its purchase price by
spending “a little bit of money.” D.C.Cede
1981, §§ 5-1002(14), 5-1004(e).

See publication Words and Phrases

for other judicial constructions and def-
initions.

7. Federal Courts 1064

Although developer arguably waived
claim that statutory definition of “special
merit,” which developer was required 1o
ghow in order to obtain demolition permit for

historic  building, was unconstitutionally
vague by failing to present argument before
Mayor’s Agent, developer's challenge was not
procedural and was not barred by state law
and, thus, Court of Appeals was ot preclud-
ed from considering it, and would choose to
do so, as record was adequate snd pardes
had joined issue. D.C.Code 1981, § 5
1002(11).
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-and other benefits having a high priority for

8. Constitutional Law ¢=278.2(1)
Health and Environment ¢25.5(2)
Criterion for showing “special merit” in
support of application for demolition permit
for historic building, that proposed project
will confer “social and other benefits having a
high priority for community services,” is not
unconstitutionally vague; provision was not
standardless, given purposes of Historic
Landmark and Historic District Protection
Act, context in which Act was applied to
developer seeking to demolish historic build-
ing in order construct condominium project,
and judicial decisions clarifying meaning of
provision. USC.A. ConstAmend. 14;
D.C.Code 1981, § 5-1002(11).

9, Constitutional Law 2514

Constitutional sufficiency of seemingly
ambiguous terms cannot be judged in vacu-
um; context in which they arise is erucial.
US.C.A. Const.Amend. 14.

10. Health and Environment &=25.5(8)

For purposes of criterion for “special
fnerit” in support of issuance of demolition
permit for historic building, requiring “social

community services,” project such as office
buildings or luxury condominiums, while gen-
erally beneficial to commaunity, more specifi-
cally benefit occupants and cannot, as such,
be viewed as adequate compensation for his-
toric building taken away from community as
whole but, rather. something more is re-
quired; Historic Landmark and Historic Dis-
trict Protection Act is intended to benefit
general population and, thus, project to re-
place historic building must similarly offer ..
community-wide benefits, and phrase “high
priority for community services” make it
clear that offered benefits must be for com-
munity at large. D.C.Code 1981, § 5~
1002Q11).

See publication Words and Phrases
fox;‘ pther judicial constructions and def-
initions. !

11, Health and Environment &=25.5(8)
Proposed project featuring benefits t0
occupants of mew buildings, coupled with
general benefits to district, such as increased
tax revenues or increased housing stock, are
not sufficiently special to come within clause

11l
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. ocie Landmark and Historic District
;mﬁon At identifying’ “special merit”
Pdf" issuance of demolition it es
epccial OF OthEr benefits having a high priori-
or COMMUIIEY gervices.” D.C.Cede 1981,

penny L. Kass, with whom Michael H.
an, Washington, DC, was on the

prief, for petitioner.
Lutz Alexender Prager, Asst. Deputy

4 Corp. Counsel, with whom John Payton,
_ Counse) at the time, Cherles L. Reis-
chel, Deputy Corp. Counsel, were on the
fy pemorandum in beu of brief, Weshington,
M- pC, for respondent.
al. gamuel M. Forstein, with whom Alfred H.
Moses, Washington, DC, was on the brief, for
fntervenor.
cial
tion Before FERREN ° and TERRY,
\cial Associate Judges, and GALLAGHER, Senior
' for Judge.
Zﬁ FERREN, Associate Judge:
ecifi- Petitioner seeks review of an order of the
such, Mayor's Agent under the Historic Lendmark
* his- and Historic District Protection Act of 197§,
ty 8s D.C.Code §§ 5-1001 et seq. (1984 Repl.) (the
5 Te- Act), denying its application for a demolition
: Dis- permit for “Moses House,” - the former
enefit French Embassy in Northwest Washington.
to Te Petitioner challenges (1) the Mayor’s Agent’s
offer finding that petitioner’s proposed project was
“high pot one of “special merit” id 8§ &
ake it 1002(10), =1002(11), -1004¢e); (2) his finding
¢ com- that denial of the permit did not cause peti-
§ 5- tioner to suffer “unressonable economic
bardship,” id. 8§ 6-1002(14), =1004(e); and
;sefs (3) the “special merit” provision of the Act
de _ *Former Associote Judge SULLIVAN was 8 mem-
ber of the division that heard oral argument in
5(8) this case. After his departure from the court,
ﬁt,é to Associate Judge FERREN was selected by lot to
ients h replace him.
igre‘g 1. Moses House, consisting of a main house with

& smaller carringe house in the vear, was €on-
Mdinlsgzinﬂw(memmmemdwas
redesigned in 1925 to its eurrent neo-classical
8ppearance, Meses House served es the French
Embassy and Consulate from the 19405 until
1984. It hes been vacant since 1984 and has
P*\ySic&!}y deteriorated.

v. DIST. OF COL
Cite o0 635 A24 688 (D.CApp. 1995)

iteelf, id § 5-1002(11), es unconstitutonally
vague. Finding no error and no eonstitution-

Facts end Proceedings

Petitioner, Kelorama Heights Limited
Partnership - (RHLP), purchased “Moses
House,” located in the Sheridan-Kalorama

. Avea at 2129 Wyoming Avenue, N.W.,, for

$1,045,000 in January 1989.) KHLP planned
%0 demolish Moses Houge and to develop the
giie a8 8 twelve-family lwary eondominium
apartment building with nnderground park-
ing. On June 13, 1989, KHLP filed an appli-
cation for a demolition permit with the De-
partment of Consumer and Regulatory Af-
fairs.

Meanwhile, on- February 13, 1989, the
Sheridan-Kalorama Historical Association
(the Association) had filed an application with
the Historic Preservation Review Board (the
Review Board) for designation of the Sheri-
dan-Kalorama area as an Historic District.
On August 16, 1989, the area was 80 desig-
nated and listed on the District of Columbia
Inventory of Historic Sites. Subsequently,
when the National Register of Historic
Places recognized the Sheridan-Kalorama
Historic District, Moses House was noted as
& eontributing structure in that Historic Dis-

- triet.

Before purchasing Moges House, KHLP
had been aware that its proposed condomini-
um project would require gubstantial zoning
veriances? Its lawyers had advised, more-
over, that there was only 8 fifty percent
chance these variances would be granted.
KHLP's lawyers also hed informed KHLP

9, KHLP's proposed development consisied of a
six etory, twelve umnit multi-family luxury conde-
sninium building with a height of 60 feet, an
underground parking garage for 26 or 27 ears, 8
ot oecupancy of 48 percent, and @ rear lot line
sethack of 20 feet. This develepment would re-
quire substantial zoning variances from regula-
tions in the Sheridan-Kalorama erea that permit
development of a single family detached dwelling
with a meximum height of three stories/40 feet, &
meximwn lot eccupancy of 40 percent, and &
rear lot line setback of 25 feet.

LN
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that “preservationist impulses in the [Sheri-
dan-Kalorama] area (were] quite strong.”?

On April 25, 1990, several months after
designation of the Sheridan-Kalorama area
as an Historic District, KHLP's application
for a demolition permit was referred to the
Review Board. The Board's staff recom-
mended denial® On July 18, 1990, the Re-
view Board held a meeting to address
KHLP’s application at which the Board
heard oral presentations and received writ-
ten submissions. The Review Board subse-
quently adopted the staff’s recommendation
apainst demolition.

KHLP then requested a public hearing
before the Mayor's Agent. Hearings were
held on October 18 and November 1, 1930,
-and on March 6, 1991, the Association partici-
pated as a party in opposition. During these
hearings, fifteen witnesses appeared and 31
exhibits were admitted in evidence. In addi-
tion, at the direction of the Mayor's Agent,
an expert structural engineer inspected Mo-
ses House on November 29, 1930 and filed a
report finding it structurally sound though in
need of substantial repair., For its own part
at the hearings, KHLP presented two argu-
ments: that its proposed condominium pro-
ject qualified as one of “special merit,”
D.C.Code § 5-1002(11), and that KHLP
would suffer “unreasonable economic hard-
ship,” id. § 5-1002(14), if a demolition permit
were not granted.’

On May 19, 1992, the Mayor's Agent is-
sued a decision and order denying the re-
quested permit. In his findings of fact and
conclusions of law, he noted that KHLP had
not explored “alternatives other than the ex-
isting residence or [KHLP's] proposed 12

3. Since 1985, residents of the Sheridan-Kalora-
ma district had been exploring the possibility of
Historic District status for the neighborhood. In
1987, the Sheridan-Kalorama Historica! Associa-
tion, created as a result of many community
meetings, received a grant from the District of
Columbia government to undertake a compre-
hensive survey of Sheridan-Kalorama structures
as a preliminary step towards applving for desig-
nadon of the area as an Historic District. In
1988 and 1989, several public civic group and
neighborhood meetings were held to discuss His-
toric District designation for Sheridan-Kalora-
ma.

unit building.” He concluded that, as a cop.
sequence, KHLP had not met its burden g
proving entitlement to a demolition permit g
grounds of “special merit” or “unreasonal;
economic hardship.” KHLP appeals this de

o fee
cision. —y
Py
1L I 8&¢
. : gaiu?
Standard of Review and Statutory Frame. gonst
work pCi
We must uphold the Mayor's Agent’s deci- publ
sion if the findings of fact are supported by the 1
substantial evidence in the record considered b}
as a whole and the conclusions of law flow hant
rationally from these findings. D.C.Code v
§ 1-1510()(3)(E) (1992 Repl); District of v
Columbia Preservation League v. Depart- m‘é
ment of Consumer & Regulatory Affairs, 646 D
A.2d 984, 989 (D.C.1994); MB Assocs. v. D.C, “ﬁ
Dep't of Licenses, Investigation & Inspec- :f;
tion, 456 A2d 344, 345 (D.C.1982); 900 G ae
Street Assocs. v. Department of Housing & ol
Community Dev., 430 A2d 1387, 1391 (D.C. fita
1981). Moreover, when an agency’s—and, et
correlatively, the Mayor's Agent’s—decision -
is based on an “interpretation of the statute -
and regulations it administers, that interpre- o
tation will be sustained uniess shown to be 10

unreasonable or in contravention of the lan-
guage or legislative history of the statute.”
Nova Univ. v. Educationol Inst, Licensure
Comm'n, 483 A2d 1172, 1190 (D.C.1984) (ci-
tation omitted), cert. denied, 470 U.S. 1054,
105 8.Ct. 1759, 84 L.Ed.2d 822 (1985). In
making the necessary findings, a Mayor's
Agent is “not required to explain why [he or
she] favored one witness’ testimony over an-
other, or one statistic over another.” Don't

4. The Staff noted that KHLP's proposal would
introduce ‘‘an inappropriate scale and mass’ to
the property that would “adversely dominate its
site and surroundings.” The Staff accordingly
concluded that KHLP's plan was inconsistent
with the Act and “would irreversibly damage the
integrity of the Historic District.”

. ‘Aﬂhﬁﬁ@m-gwggv

§. KHLP also argued before the Mayor's Agent
that one of the reasons the project had “special
merit” was its ‘“exemplarv architecture.”
D.C.Code § 5-1002(11). We do not address the
Mayor's Agent's finding that the project did not
constitute exemplary architecture, however, be:
cause KHLP does not challenge this finding on
appeal.



0n-
1 of jt Down, Innc. ©. D.C. Dep't of Housing
as Yo ! ity Dev, 428 A.24 869, 878 (D.C.

thie ‘ ‘un (mﬂmﬁ @fm@,ed), f
. > 1o the Act, the Mayor's Agent
gay not issue 8 demolition permit unless he
; "!heﬁjdsﬁzs& (A] “issuance of the permit
9 in the public interest, or that [B)
~ wigsueapemitwﬂ!msultinm»
Je economic hardship to the gwner.”
‘ p.C.Code § 5-1004(e). “Necessary in the
eci gublic interest” is defined as “consistent with
the P s of this subchapter as set forth
o § 510000 (primarily referring to en-
low papcement of historic landmarks and other
3 in historic districts) or—of rele-
mmwmkmem“n&mmwallowthe
. construction of 3 project of special merit.”
C.Code § 5-1002(10). “Special merit” is

).C. | gefined, in turn, as “a plan or building having
Yec- ggnificant benefits to the District of Colum-
) G ﬁ.ormthe community by virtue of {1]
1 & aemplary architecture, (2] specific features
).C. of land planning, or {3] social or other bene-

fits_having 8 high priority for community
prvices.” D.C.Code § 5-1002(11). Finally,
mreasonsble economic hardship” is equated
with “a taking of the owner's property with-
oot just compensation.” D.C.Code § b~

ion

we-

be
an-
te.”
ure
(ci-

{1] The applicant has the burden of prov-
Ing entitlement to & demolition permit. See
B Assocs, 466 A2d at 345; 900 G Street
ssocs, 430 A2d at 1391. Inm meeting this
burden, the applicant must show that it con-
ered alternatives to the total demolition of
historic building and that these alterns-
ves were not yeasonable. See Citizens
Comm. to Save Historic Rhodes Tavern .
District of Columbia Dep't of Housing &
ommunity Dev., 432 A.2d 710, 718 (D.C.)
- its A developer should be required to show
t all reasonable aliernatives were consid-

)n's

£%9, 70 LEQ.2d 590 (1981); Don't Tear It
Down, Inc., 428 A.2d at 879-80 (“an applicant

In the hesrings before the Mayor's Agent,
re. KHLP contended that its proposed project would
Dstitte a plan of “special merit” because it

gh priority for ecommunity services.”
on C.Code § 5-1002(11). -As proof of “gpecial
merit,” KHLP said the condominium project
Would (1) generate increased tax yevenues, 2)
imcrease the stock of luxury condominiums with-

"), cert. denied, 454 U.S. 1064, 102 8.Ct.

no! would confer “social or other benefits having 2 '

S. v, DIST. OF COLUMBIA D.C. 869
Cite 50 635 A2d 655 (D.CApp. 1995)

may mot reject plans which it reasonably
@hould have eonsidered, neglect o bring such
plans 0 liness, and at [the) hearing use
the delay in completing such plans as a basis
for rejecting the sawme; ROr €an ‘necessary’
be eguated with ‘least expensive’ and all via-
ble alternatives which are more costly than
the one proposed by the gpplicant, be sum-
marily rejected”).

I
Special Merit -
{21 KHLP contends that its project “is

pecessary in the public interest,” D.C.Code

5-1004(e), es “a project of special merit,” id.
§ 5-1002(11). KHLP then stresses that the
Mayor's Agent erred in his “special merit”
analysis because he failed to weigh the his-
torical significance of Moses House against
the benefits that KHLP's project would con-
fer upon the District. See Citizens Comm. 10
Save Historic Rhodes Tavern, 432 A2d at
716 (“the Act implicitly requires that, in the
ease of demolition, the Mayor's Agent [must]
balance the historical value of the particular
landmark against the special merit of the

proposed project”).

"{8] It is important to make clear at the
outset that the Mayor’s Agent is not required
to earry out such a balancing analysis unless
the Agent finds that the project has “special
merit” Committee of 100 on the Federal
City v. District of Columbie Dept of Con-
sumer & Regulotory Affairs, BT1 A2d 195,
203 (D.C.1990) (“the balancing of the historic
value of the Woodward Building ggainst the
epecial merits of the project could not pro-
ceed until the Mayor’s Agent found that the
amenities proposed by {applicant] were suffi-
cient to constitute a project of special mer-
it™). In KHLP's case, the Mayor's Agent
concluded that the proposed juzury eondo-
minium project did not have “gpecial merit.” ¢

in the District, and (3) prevent the building from

being used as & diplomatic chanecery.

Afier considering all the gpecial merit factors
offered by KHLP, the Mayor's Agent concluded
that KHLP bad failed to patisfy its burden of
proof. Specifically, the Mayor's Agent found

that KHLP's projection of increased taxes was
based on expected sale priees of the condomini-
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Accordingly, unless this conclusion does not
flow rationally from substantial evidence of
record, we cannot say that the Mayor's
Agent erred in failing to undertake the bal-
ancing analysis KHLP would require.”

{41 It is clear that a “special merit” pro-
ject of the lind at issue here, defined by
reference to the third § 5-1002(11) criteri-
on—"social or other benefits”—must provide
benefits that have a “high priority” in com-
munity services. /d. Accordingly, we have
noted that “[flactors which are common to all
projects are not considered as special mer-
its.” Jd at 200 (quoting REPORT OF THE
CounciL oF THE District oF CoLumBla CoM-
MITTEE ON HousING AND URBAN DEVELOPMENT
o~ BILL 2-367, “THE HisTorlc LANDMARK AND
Historic DistricT PROTECTION ACT OF 1978,”
at 6 (October 5, 1978)). Furthermore, to
justify demolishing an historic building based
on a project’s “special merit,” the applicant
must show that it has considered alternatives
to complete demolition. See Don't Tear It
Down, Ine., 428 A.2d at 379-80, In this case,
KHLP has neither shown that its project has
social or other benefits that differ from those

ums and that these prices were uncertain, He
therefore found that KHLP had not shown with
certainty that there would be an’increase in tax
revenues. The Mayor's Agent also noted that the
prospect of increased revenues was ‘‘not in and
of itself a 'special merit’ within the meaning of
D.C.Code § 5-1002(11).”

With respect to the project's increasing the
stock of luxury housing, the Mayor’'s Agent found
that KHLP had failed to show there were no
other zlternatives—such as maintaining the fa-
cade of Moses House and converting the interior
into a multi-family dwelling—to meet this need.
In addition, the Mayvor's Agent found that
KHLP's argument that the condominium project
would increase the housing stock did not show
“special merit”" because, under KHLP's reason-
ing, "any residential highrise with more units
than the historical building it replaced would be
meritorious,”’

Finally, the Mayor's Agent found that KHLP

" had failed to show that the onlv two alternatives
available for redeveloping the Moses House
property were a multi-story condominium build-
ing and a chancery. The Mayor's Agent noted
that, although the zoning laws of the area prohib-
ited construction of the condominium project,
the District of Columbia Comprehensive Plan
Amendments of 1989, D.C.Law 8-129, cited by
KHLP to support its project as having “special
merit,” only discouraged chanceries in residen-
tial areas; they were not prohibited. The May-

of other condominium projects nop

strated that KHLP considered feéff;z“’ ; p.C.Cod
alternatives to complete demolition, “!e @w@r
therefore cannot say that the MAyQ: : o findint
Agent’s decision finding no “special merig» i: ; gould &

erroneous, ~ Consequently, con , gnhout
KHLP's contention, the Mayor's Agep, War 5 1
not required to weigh the historic vajye o %ﬂﬁ
Moses House against the proposed benefiy, ~ i
of KHLP’s condominium project, Seve

Iv.  Ee
Unreasonable Economic Hordship then

KHLP also challenges the Mayor's Ageng
(determination that KHLP would not sufe,
“unreasonable economic hardship” upon denj.
al of the demolition permit. It contends thy

v
(1) the Mayor’s Agent misapplied the law, . ; A
(2) his decision Was not based en substantia] i
evidence of record; and (3) he failed to in. ; ?ﬂm
quire into the cost of revitalizing the build. e

ing.

\;}”‘Because “unreasonable economic hardship”
Is defined to mean a “taking of the owner’s
property  without just compensation,”

or’s Agent further noted that the community had
made clear it would prefer a chancery to a con.
dominium project.

7. The Asscciation contends that the Mayor's
Agent did. in fact, weigh the historical signifi-
cance of Moses House against the benefits of
KHLP's project. The Association points out that
before analyzing KHLP's proposed project and
determining that it lacked special merit, see su-
pra note 6, the Mayor's Agent had concluded
from the record that “the evidence presented
confirms that the history of the Building (its
cultural value), including its alteration made in
the 1920s, makes it an artifact of the historical
peried for which the Sheridan-Kalorama area
was designated an Historical District” and that it
“has been, and continues to be, deemed a con-
tributing structure to the Historic District.” The
Association contends that, in making these two
determinations, the Mayor's Agent necessarily
weighed the virtues of the building against
KHLP's projéct. See Don't Tear It Down Inc.,
428 A.2d at 379 (“where we can sifi the findings
from the restatement of evidence and still have
findings on the material contested issue(s), we
will mot set the findings aside"); cf. Cirizens
Com, to Save Historic Rhodes Tavern, 432 A.2d
at 716=17 (court gleaned from record that May-
or's Agent had implicitly balanced special merits
of project against historica! significance of build-
ing).
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KHLP maintains

erved in applying the “po reasonsble alterna-
tive economnic use” rule to its project because,
anlike the spplicant in 000 G Street Assocs.,

House before it
gn historic landmark.
KHLP poi tsout&hat,mmGStfeetA&
goes., this court ackmowledged that the pre-
dictable difficulty of obteining 8 demolition
permit for a property already subject to his-
toric landmark status must have played into
the applicant’s caleulation of the price it peid
for the building, and we specfically noted
that we were not congidering a case “in
which it [was) relevant to determine the rea-

pestrictions.” Id at
1880, Focusing on this latter quoted obser-
vation, KHLP accordingly ergues that the

nomic hardship, ghould have found the 900 G
Street Assocs. xule inapplicable and, instead,
conducted 2 .fagt,-speciﬁc inquiry focusing on
the impact of the Historic District designa-
tion on KHLP's “distinet investment-backed
expectations” in purchasing the property be-
fore that designation .
4ral Trans. Co. v. City of New York, 438 Us.
104, 124, 98 S.Ct. 2646, 2659, 67 1.Ed24 631
(1978); see also Lucas v. South Cevolina
C Comm'n, =—— US. = 112 8.Ct.
2886, 120 L.Ed2d 798 (1992).

KHLP, however, ignores the fact that the
900 G Street Assocs. ule has been applied in
cases, such as MB' Assocs., 456 A2d at 845,
and Weinberg, 604 F.Supp. at 898, where—as
in this case—historical designation took place
after the owner purchased the property.
More eignificantly, and contrary to KHLP's
gmsertions, the Mayor's Agent did address
the argument that KHLP's “reasonable ex-

dves, KHLP told the Association thet 8 meeting
red.” The record establishes
that although the lawyers for the parties met to
work out reasonsble i
themselves did mot do 0.
LY
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pectations of profit” in purchasing. Moses
House should be considered in determining
whether denial of a demolition permit would
constitute a “taking.” The Mayor's Agent
noted that KHLP could not reasonably have
expected to construct and profit from the
proposed condominium project because, be-
fore purchasing Moses House, KHLP knew
that (1) there were strong preservationist
trends in the area and that (2) according to
KHLP's own counsel, there was only a fifty
percent chance of obtaining required zoning
variances to build the condominium project.
The Mayor's Agent called KHLP's Moses
House aecquisition a “speculative investment”
tantamount to a “gamble.” The Mayor’s
Agent therefore concluded, based on evi-
dence KHLP either supplied or has not re-
futed, that even considering KHLP’s “invest-
ment-backed expectations” KHLP had failed

to justify an exception to the 900 G Street
Assocs. rule.

KHLP also contends that the Mayor's
Agent either failed to inquire into whether it
was commercially feasible to renovate Moses
House, or arbitrarily discounted the evidence
demonstrating that renovation was not eco-
nomically possible.® See District of Colum-
bia Preservation League, 646 A2d at 930
(“When the applicant relies on the ‘unreason-
able economic hardship' exception an
inquiry into the cost of revitalizing a building
is not only relevant but required”).

At the hearings before the Mayor's Agent,
there was conflicting testimony about the
cost of renovating Moses House: estimates
ranged from $800,000 vo $3,000,000. In his
findings of fact, the Mayor's Agent credited
the estimate. of KHLP's expert, who had
opined that, “to repair the building—doing a
‘middle range repair'—would cost approxi-
mately 1.5 million dollars.” Contrary to
KHLP's assertion, therefore, the Mayor's -
Agent did not arbitrarily discount evidence

9. KHLP maintains that the Mayvor's Agent con-
fined his inquiryv relating to the renovation of the
building to whether it was physically possible to
renovate the existing structure and not whether
it was economically feasible to do so.

10. The Supreme Court's recent decision in Lu-
cas, — .8, at —, 112 S.Ct. at 2896, on which
KHLP heavily relies, is distinguishable. In Lu-
cas, the court relied upon the agency’s finding
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that renovation would not be economicgy
feasible; the record shows that he aceepteq
KHLP's argument that it “would be unprog;
able to renovate the property as a single
family structure.”

The Mayor's Agent also noted, howeve,
that KHLP had not shown it could not “geu'
Moses House in its current condition at g faiy
price” or that there was no other economicg).
ly feasible use for the property than the
proposed condominium project. Accordjng ;
to the record, in fact, various chanceries had
made unsolicited offers for Moses House, ang
a KHLP partner had testified about his per.
sonal belief that KHLP could recover itg
purchase price by spending “a little bit of
money.” The Mayor's Agent, therefore, con.
sidered whether renovation was reasonably
feasible and concluded that even if it was not,
KHLP had ways of avoiding loss short of
obtaining a demolition permit.

In short, the record shows that KHLP
failed to meet its burden of demonstrating
unreasonable economic hardship, because it
did not show that the value of Moses House
had declined since the time of KHLP's pur-
chase or that no other economically viable
vse existed. The Mayor's Agent’s finding
that KHLP did not show “unreasonable eco-
nomic hardship,” therefore, is supported by
substantial evidence in the record.!®

Y.
Unconstitutional Vagueness

[7,8] Finally, KHLP challenges the stat-
utory definition of “special merit,” D.C.Code
§ 5-1002(11), claiming that the term is un-
constitutionally vague and contending that its
application unfairly deprived KHLP of an
opportunity to know what factors the May:
or's Agent considered important in making

that the challenged state regulation—prohibiting
any construction on beach-front property—rel
dered Lucas’ properiy valueless. In this case. fO
such finding has been made. To the contraf:
the Mayor's Agent found that KHLP received 2
few unsolicited offers for Moses House and thel
the mssessed value of the property had increas¢
since the time KHLP purchased it.



s de inationy Specifically, KHLP eon-
gends that the words comprising the third
W merit” eviterion at issue here—"g0-
@mmb@nmmmamgﬁpﬁoﬁty
for commUnity services,” D.C.Code § 5~

plgyor's Agent in making & Gecision.

{8) In a due process vagueness challenge,
the inquiry i8 “whether the statute provides
explicit standards eo that the law gives ‘the
perRon of ordinary intelligence & reasonsble

Frunity to know what is prohibited,’ and
prevents *grbitrary and discriminatory appli-
qpons.’”  Neve Univ, 483 A24 at 1188
(eiting Grayned ©. City of Rockford, 408 U.S.
104, 108-09, 92 S.Ct. 2294, 2238~ 09, 33
LEd2d 222 (1972)). Whether the statute is
aufficiently precise will “depend[ ] in [large]
part on the pature of the enactment.” Hojf-
man Estates v. Flipside, Hoffman Estates
Ine., 455 U.S. 489, 488, 102 §.Ct. 1186, 1193,
21 LEA2d 362 (1982). Moreover, the eonsti-
wtional sufficiency of seemingly ambiguous
terms cannot be judged in a vacuum: the
context in which they arise is erucial. See
Nowa Univ, 483 A2d at 1172. Finally, the
memingofastamtecaxlbeclmiﬁedby
wrning to “regulations [that] amplify] ] the
statutory standard” and to “judicial and ad-
ministrative interpretations [that] have elab-
erated its text” LCP, Inc. v District of
Columbia Alcoholic Beverage Comtrol Bd,
495 A2d 897, 902 (D.C.1985).

(10] The part of the “special merit” defi-
pition which KHLP challenges—namely, the
alleged vagueness of the provision requiring

1). The Association contends that, beeause KHLP
failed to make this argument before the Mayor's
Agent, KHLP should not be allowed to mske it
on appeal. Ser Abolaji v. D.C. Tazicab Comm n,
609 A2d 671, 672 (D.C.1992) (failure to raise
procedural points below left appellate eouri an
insufficient record with which to evaluate validi-
ty of petitioner’s procedural arguments), Hughes
s. D.C. Dep's of Employment Servs., 498 A.2d 567
(D.C.1985) (failure to objeet to late issuance of
&n order during edministrative proceeding
meant court need not consider this objection on
sppeal); see also Jimmy Swaggart Ministries v.
Board of Equalizarion, 493 U.S. 378, 397-99, 110
S.Ct: 688, 699-701, 107 L.Ed.2d 796 (1990) (af-

i Celifornia court’s helding that taxpayer's
failure 1o raise constitutionnl claimns with agency, -
when California law ellowed court review of only
Matters that had been brought up before the
Bgency, lefi court without jurisdiction to consider

A HTS. v. DIST. OF COLUMBIA
Clie s 695 A23 858 (D.CApp. 1995)

{om11}—are too imprecise to guide the.
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“gocial or other benefits having a high priori-
ty for community perviees,” D.C.Code § 5-
1002(11)—must be viewed in the context of
the Act's pus . The Act aims at pre-
gerving historic landmerks and districts for
“the health, prosperity and welfaré of the
people of the District of Columbia” Id. § &
1001(2). cause the Act is intended to ben-
gfit the general population of the District, it
follows that & project to replace an historic
building must similarly offer community-wide
benefits. Moreover, the phrase “high priori-
ty for community gervices,” id, § 6-1002(11),
makes clear that the offered benefits must be
for the community at large, not primarily for
a subset of privileged persons. Thus, accord-
ing to veasonably elear inferences from the
statutory language itself, projects such as
office buildings or lwmry condominiums,
while generally beneficial to the community,
more specifically benefit the occupants and
cannot, a8 such, be viewed as adequate com-
pensation for historic buildings taken away

from the comm\\mity as a whole; something

more is required.

This court’s interpretations of the “special
merit” provision of the Act have enhanced
understanding of the statute. These inter-
pretations provide guidance to perties in ap-
plying for' 2 demolition permit, and inform
and assist the Mayor's Agent in deciding the
case. More specifically, in Committee of 100,
§71 A2d at 200, we noted that, because the
purpose of the statute as 8 whole is to pre-
gerve historic properties “as distinctive ele-
ments of the ity’s ... history” before “per-

these claims on appeal). KHLP replies that it
cculd not have been expected to raise a constitu-
tional objection before the Mayor's Agent be-

. esuse it had no way of anticipating the need for
such an argument uniil the Mayor's Agent issued
his decision. Wé agree with the Association that
KHLP, in recognizing the need to demonstrate it
hed a project of special merit, should have pre-
cented all available arguments, anacking the
questionsble *'special merit” criterion itself in
eddition to stiempting to demonstrate satisfac-
tion of that criterion at the hearings or on motion
for reconsideration. Thus, KHLP argusbly has
waived its vegueness claim. Nonetheless, we
note that IKHLP's challenge is not procedural, as
in Abolaji, and is not barred by state law, as in
Jirry Swaggeri Ministries. Aceordingly, we are
not precluded from comsidering it and we
chosse 1o do so since the record is adequate and
the parties have }oinef issue.
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manent loss and demolition of such [] valu-
able structure{s],.... the Preservation Act
demands [that they] be replaced with some-
thing sufficiently ‘special’” and that “[flac-
tors which are common to all projects are not
considered special merits.” See id. at 200-
201 (new office building that merely would
provide more parking than building it would
replace, and would increase rent and tax
. revenue, is not of “spécial merit”); MB As-
socs., 456 A.2d at 346, (proposed office build-
ing was not project of special merit because
proposed contribution was common to all
downtown development plans).2

{11] We do not preclude the possibility
that an office building or an apartment com-
plex may have “special merit” if it provides
particular “social or other benefits” that can
be said to offer “community services” for
persons other than those who primarily in-
habit or work in the buildings. For example,
in Citizens Comm. to Seve Historic Rhodes
Tavern, the Mayor's Agent found “special
merit” in a proposed shopping complex on
the basis of the “exemplary architecture,”
‘since the project would maintain facades of
two historic buildings while demolishing a
third historic building; but this court also
noted that, because the project would provide
jobs for over 2,000 persons, of whom 50
percent would be of low or moderate income,
and also would provide $2 million in tax
revenues, these benefits were additional fae-
tors militating in favor of the “special merit”
finding. 432 A.2d at 717 n. 13. This possi-
bility, however, does not diminish the central
point applicable here: projects featuring ben-
efits to the occupants of new buildings (such
as the purchasers of KHLP's condominiums),
coupled with general benefits to the District

12. In fact, the record shows that KHLP was
aware that its proposed “'special merit” factors
would probably not be accepted as such under
the standards established by previous court deci-
sions. At the conclusion of the November 1.
1991 hearing the following discussion took place
between the Mayor's Agent and counsel for
KHLP:

MAYOR'S AGENT: ... But I'm just suggesting
to you at this point that 1 haven't heard any
evidence that would meet the burden of special
merit. . .

{KHLP'S COUNSEL]: You're rejecting the
iden of additional tax revenue for the city?
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(such as increased tax revenues or increased
housing stock), are not “special” enough o
come within the clause identifying “specia]
merit” as “social or other benefits having 5
high priority for community services.”

The challenged provision of the Act is ot
standardless given the purposes of the Act,f
the context in which the Act is applied here,
and the judicial decisions clarifying its mean.
ing. Our case law, in particular, has given
substantial content to the meaning of the
“gocial or other. benefits” criterion defining
“gpecial merit” under the Act. We therefore
must reject KHLP's contention that the
“gpecial merit” provision of the Landmark
and Historic District Protection Act is uncon-
stitutionally vague. .

V1.
Conclusion

KHLP failed to meet its burden of showing
that the proposed luxury condominium pro-
ject had special features that distinguished i
from other lwury condominium projects an
that it would benefit the community in gener
al (not merely the residents of the condomini
ums). KHLP also failed to consider th
feasibility of reasonable alternatives to com
plete demolition of Moses House. The May
or's Agent, therefore, did not err in conclud
ing that KHLP's proposed condominium pr
ject did not have “special merit.” Further
more, KHLP failed to meet its additional
burden of showing that, without comple
demolition, there could be no viable econom!
use for the property, or that the value
Moses House had decreased significantly.

You're rejecting the idea of preserving th
Comprehensive Plan of staying away from €f
bassies and putiing housing stock in the Dis
trict of Columbia as no special merit? .
MAYOR'S AGENT: ... it's a very high burded
to meet when we're talking about special mer"
it.... [ylon would need to go back and refer
me to some other cases to support your P&t
tion because I'm not trving to create any 0e¥
law.
(KHLP'S COUNSEL]: [ think this i
MAYOR'S AGENT: Well, the court will
make . new law. :

[Emphasis added;]



ated & contribut-

e the tme it was @
) &3 e in the Historic District. The
gappor'e Agents therefore, also did not err in
ding that KHLP would not suffer “un-
evesonsble economic hardehip” upon denial

d the demolition permit. Finally, as we

RAMA HTS. v. DIST. OF COLT
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pae elaborated, the third eriterion under the
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“gpecial merit” provision of the statute is not
vneonstitutionally vague.

Affirmed.




