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To: Salt Lake City Appeals Hearing Officer 
 
From:  Joel Paterson, joel.paterson@slcgov.com or 801-535-6141 
 
Date: December 9, 2021 
 
Re: PLNAPP2021-01026 – Appeal of a Planning Commission Decision to deny a Special 

Exception for additional building height and grade changes (PLNPCM2021-00372)  

 

Appeal of a Planning Commission Decision 
 
PROPERTY ADDRESS: 1484 E Tomahawk Drive   
PARCEL ID: 09-33-127-037 
ZONING DISTRICT: FR-3– Foothills Residential District and Groundwater Source Protection Overlay 
District 
MASTER PLAN: Avenues Master Plan  
 
APPELLANT: Jeff Black, abutting property owner 
 
Attached is the documentation submitted for an appeal (PLNAPP2021-01026) regarding the decision 
of the Planning Commission to approve a special exception request which granted additional building 
height of up to 5.5 feet and excess grade changes in the buildable area the required rear and side yards 
(PLNPCM2021-00457). 
 
BACKGROUND AND PROJECT DESCRIPTION: 
Mitchell Peterson submitted a special exception application requesting additional building height and an 
increase in the allowed grade change as part of a process to obtain a building permit for a new single-family 
dwelling on his vacant lot at 1484 E Tomahawk Dr. 
 
The single-family dwelling is proposed to be three stories with approximately 4,000 square feet of floor area 
and a lot coverage of approximately 16%.  The proposed design complies with the Special Foothills 
Regulations in City Code section 21A.24.010.P (with the exception of the building height and grade changes) 
and the specific standards for the FR-3 district in City Code section 21A.24.040. 
 
The Special Foothills Regulations allow the Planning Commission to consider special exception requests for 
building heights in excess of 28 feet in the FR-3 district and changes of grade in excess of 6 feet within the 
buildable area of the lot and in excess of 4 feet in required yards.  On September 22, 2021, the Planning 
Commission granted approval of the special exception request to allow up to an additional 5.5 feet of 
building height and grade changes up to approximately 7 feet. 
 
September 22, 2021 Planning Commission Meeting - The request was heard by the Planning 
Commission at the September 22, 2021 public hearing.  A video recording of the Commission meeting can 
be viewed here - https://www.youtube.com/watch?v=fFv3Erp_hGs.  The public hearing for requested 
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special exceptions begins at time stamp 18:52.  The minutes from the September 22, 2021 meeting can be 
found in Attachment F.  
 
The Planning Commission approved the Special Exception requests based on the analysis and findings listed 
in the staff report, information presented, and the input received during the public hearing.  
 
The Staff Report for the September 22, 2021 meeting, can be accessed in Attachment G.  
 
BASIS FOR APPEAL: 
The appellant’s application and brief are included as Attachment B and the City Attorney’s response to the 
appeal is included as Attachment C. 
 
This is an appeal of a Planning Commission decision. Therefore, the Appeal Hearing Officer’s decision must 
be made based on the record.  This is not a public hearing; therefore, no public testimony shall be taken.   
 
ATTACHMENTS: 

A. Vicinity Map 
B. Appeal Application and Documentation 
C. City Attorney’s Brief  (Attached Separately) 
D. Record of Decision 
E. Motion Sheet 
F. Minutes from September 22, 2021 Meeting  
G.  Staff Report from September 22, 2021 Meeting (Attached Separately) 
H. Additional Public Comments Provided to the Planning Commission 

 
 
NEXT STEPS: 
If the decision is upheld by the Appeals Hearing Officer, the decision of the Planning Commission stands. If 
the Planning Commission’s decision is not upheld, the matter could be remanded back to the Commission. 
The decision made by the Appeals Hearing Officer can be appealed to Third District Court within 30 days. 
 
 
 

  



ATTACHMENT A:  VICINITY MAP 

 
 



ATTACHMENT B:  APPEAL APPLICATION  

 
 



 
 

  



ATTACHMENT B:  APPEAL DOCUMENTATION 
 

 I would like to request a review of the approval of the PLNPCM2021-00372 special exception 
request.  Two FR-3/12000 residential district rules that clearly apply to this request for special exceptions 
on height, grade and slope were flagrantly flouted, and another was treated as nonexistant when 
Planning Commissioner Christensen moved to approve motion PLNPCM2021-00372 (1484 E Tomahawk 
Drive).  A motion to approve was made  before there had been any discussion (well one commissioner 
thanked the staff for their report and said we do indeed take this responsibility seriously - but that was 
the extent of the discussion).  The motion indicated that it was "Based on the information in the staff 
report, the information presented, and the input received during the public hearing..."    I find it hard to 
believe that any public input was considered at all.  Especially given the fact that Commissioner 
Christensen was being kidded about this being his very first hour on the job.  When the rest of the 
commissioners voted unaminously to approve the motion - with no deliberation - they voted to 
essentially declare null and void two clearly applicable sections of Salt Lake Zoning Code - both 
specifically regulating the commission's ability to even consider granting special exceptions.    If the 
commissioners had payed any attention to the public comments during the meeting or to the many 
emails sent to commission staff over the past several months, they might have had a robust discussion 
that went something like this:   

 Commissioner 1: Hey aren't we restricted by statute to considering only up to six feet of   
 special  exception for slope change on this driveway? 

 Commissioner 2:  No way!  The staff report said nothing about that.  And what do those   
 neighborhood  rabble rousers know about Salt Lake code anwway? 

 Commissioner 3: How about we look up 21A.24.010.P.6.C and see what it says? 

 Commissioner 4: What does the  "shall" (in the slope rules) and the "shall not" (in the  height  rules) 
mean?  Are they directives or are they more like guidelines? 

 That is the sort of discussion I was expecting.   

 What we got instead was a staff powerpoint essentially  abrogating two of these rules, a staff 
report with a supposedly comprehensive tables of applicable requlations that left out rules imposed on 
the Commission regarding slope change and height exceptions and blatantly misinterpreting a crucial 
definition in FR-3-12000 specific  slope restrictions and the commissioners all concurring  - with no 
exchange of views whatsoever. 

21A.24.010.P.2  Limiting the commission's ability to grant additional stories in a FR-3/12000 height special 
exception request by saying in a powerpoint presentation (the official staff report ignores this rule)  "we 
stopped doing it that way - oh - back in the early 2000's.  So if the code does it that way now - there is a 
conflict in the code with the stuff we deleted.  Therefore we should ignore this rule."  This is an accurate 
summary of the actual argument made by the commission staffer. The issue was not even addressed in 
Mr. Mitchell's presentation.  His burden of proof - not met. 

21A.24.10.P.6.C  Restricting to six feet the driveway grade change the commission is allowed to consider in a 
special exception request was not even considered. It was not mentioned by the staff or in Mr. Mitchell's 
presentation.  Mr. Mitchell's plans,  however did show actual illustrations of the ten feet of grade change 
that would be necessary to build the driveway. This restriction on the commission was the main point of 
my 2 minute public comment.  This was audacious - actually illustrating how you are flouting a rule while 
ignoring the fact that the rule exists.          
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21A.24.40.G  FR-3/12,000  specific rules prohibiting development on slopes greater than 30% on lots 
subdivided after 1994 was declared inapplicable  because according to the staff report,  the only instance 
of 'subdivision' this rule applies to is the original creation of the lot.  The subsequent subdivisions of the 
property are either ignored (in the staff report)  or claimed to not count as a subdivision (in email 
communication with the staff).  Rule 21A.24.40.G says nothing that restricts its applicability exclusively to 
a lot's original creation date.  The definition of subdivision in 21A.62.40 defines the term broadly and 
specifically allows property to be subdivided again (and again as lot 1 has) simply by being divided into 
two or more units for sale.  For the staff interpretation of this rule to stand, you would have to pretend 
that words - like orignal, initial, or first - are in the rule.  Those concepts are not in the rule.  However the 
word 'resubdivision' is actually in the official definition of "subdivision."    There are three post 1994 
recorded deeds for Arlington Hills plat G lot 1 that fit the definition of 'subdivision' to a tee.  Rule G applies 
to lot 1.  To say otherwise is to ignore the 21A.62.40 definition of word 'subdivision'  and to ignore the 
recorded deeds and legal descriptions of lot 1 that describe it as A lot divided into two units with two 
different owners. 

 

Specific facts about each of these claims are outlined in the following three sections: 

21A.24.010.P.2 limiting the commission's ability to grant additional stories in a FR-3/12000 height special 
exception 

21A.24.10.P.6.C restricting to six feet the driveway grade change the commission is allowed to consider in a 
special exception request 

21A.24.40.G  FR-3/12,000  specific rules prohibiting development on slopes greater the 30% on lots 
subdivided after 1994 

 

 As I write this appeal – a full  8 days after the planning commission meeting on Sept 22, 2021 – two days before the 
appeal is over due -  the minutes of the meeting have not been posted on the public meetings web site – so I am unable to 
quote directly from the minutes.  My claims about public  comments made during the meeting and  staff claims made in the 
powerpoint presentation given by the planning staff are supported by emails  I personally sent to the planning staff and the city 
attorney and their replies.  I'd like to point out the staff email replies  were not included in the public comment section of the 
staff report. I believe they should have been.  I have had to quote from some of them in this appeal – because the staff power 
point is not in the record yet.  I would also like to point out that an email  I sent to planning.comments@slcgov.com 
on the morning of Sept 22 outlining this appeal's concerns was not included in the staff report supposedly reviewed by the 
commissioners.  Several other email exchanges  with planning staff were not included in the record either. Only two of my 
emails outlining two of these three concerns were included in their packet.  21A.24.10.P.6.C was only formally brought to their 
attention in my public comments during the meeting – no one listened.      
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21A.24.010.P.2  - prohibiting the commission from granting additional stories 
in a FR-3/12000 height special exception 

The record (staff report attachment D – Standard A – Rational Column entry) shows that the applicant is 
requesting a special height exception in order to build a 3 story house (there is no 

basement) – the decision to allow this is contrary to FR-3/12000 rules and therefore 
illegal. 

21A.24.010: GENERAL PROVISIONS:  P.   Special Foothills Regulations: 

2.   Height Special Exception: The Planning Commission, as a special exception to the height regulations 
of the applicable district, may approve a permit to exceed the maximum building height but shall not 
have the authority to grant additional stories. 

21A.62.040: DEFINITIONS OF TERMS: 

BASEMENT: A story wherein each exterior wall is fifty percent (50%) or more below grade. For purposes 
of establishing building height, a basement shall not count toward the maximum number of stories 
allowed. The exposed portion of the basement wall shall not exceed five feet (5'). 

PowerPoint presentation by staff: 

Here is the Planning staff's argument that deleted portions of the ordinance are reaching into the future 
to cause the current code to have no legal force. This is the same bizarre argument made in the 
powerpoint presentation to the commissioners: 

from: Mills, Wayne <wayne.mills@slcgov.com 
to: J Black <blackjeffblack@gmail.com 
cc: "Nielson, Paul" <paul.nielson@slcgov.com 
date: Sep 21, 2021, 8:28 AM 
subject: RE: (EXTERNAL) PLNPCM2021-00372 - 1484 Tomahawk special exception requests 
.... The prohibition on granting additional stories is a carry-over from zoning regulations that no longer exist...Sometime in the early 2000’s the 
code was changed, and the stories limitation was removed so building height is no longer regulated by the number of stories. Unfortunately, the 
special exception provisions were not amended, which has created a conflict in our code. The language stating that the Planning Commission 
cannot grant additional stories is not applicable because there is no limitation on the number of stories that can be built.... 

I would argue that the city council made it very clear that the residential district rules are stand-alone, 
independent rules.    

21A.24.010: GENERAL PROVISIONS: 
P.   Special Foothills Regulations: The FP Foothills Protection District, section 21A.32.040 of this title, and 
the … FR-3/12,000 Districts shall be subject to the regulations of this subsection, other general provisions 
for residential districts, and the district regulations of each district. 

      1.   Special Building Height Controls: Uses and buildings in the ... FR-3/12,000 ...Districts shall conform 
to the following special height regulations:   [section P.2 follows with its 'commission shall not' directive ] 
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staff report: 

 The staff report on the requested Height Special exception repeatedly refers to the house as a 
three story house but never addresses the 3 story rule in any of the attachment tables which supposedly 
list all of the FR-3/12000 Special exception standards: 

p.2:  PROJECT DESCRIPTION: 

"The applicant is requesting approval for the special exceptions in order to construct a new three story 
single-family residence" 

ATTACHMENT C: FR-3/12,000 LOT AND BULK REQUIREMENTS 

This table of standards neglects to mention the 3 story height exception prohibition found in 21A.24.010 
p.2 

It also refers to pages 4-6 of the staff report that also fail to mention this prohibition. 
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Attachment D - Standard A: 

Admits that the request for additional height is for a 3rd story:   

"The proposed construction reduces extensive grading by requesting for 

additional height to achieve the three-story single-family structure." 

 

 

However, attachment D entry on Special Exception Standards also neglects to mention the additional 
standard this request can't meet - 21A.24.010: GENERAL PROVISIONS:  P.   Special Foothills Regulations: 2 
: 
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Attachment E on Standards for Additional Height 

 This is completely misleading. It does quote the 21A.24.10.p rule but then neglects to include it 
in the table of standards - this is the only mention of the  3 story height exception prohibition in the 
entire staff report – If it had been included in the table of standards, how could staff possibly put a 
“complies” in the “finding” column?  They couldn't, so they left it out of the list of standards.  Careless at 
best.  But it fits a pattern of staff actually advocating on the applicant's behalf. 

 

 

Motion Sheet: 

Finally - the motion sheet itself - actually quotes the prohibition on granting additional stories in a height 
special exception - yet commissioner Christensen moved to grant the height special exception for the 3 
story house.  This motion actually denies itself with its own motion sheet.  Yet the commisssioners all 
voted yes on the motion to approve - presumably based on the staff powerpoint presentation - where 
the claim was made that this rule has no legal force and can be ignored. 

 



Emails re. height and story prohibition 
From: pat richards < > 
Sent: Wednesday, September 15, 2021 11:33 AM 
To: Mitchell, Linda 
Subject: (EXTERNAL) request for special exception PLNPCM2021-00372 
 
Regarding the height special exception request, the Approval Criteria for Additional Building Height in the Foothills 

Residential Districts (21A.24.010P: Special Foothills Regulations) #2 States, “The Planning Commission, as a special 

exception to the height regulations of the applicable district, may approve a permit to exceed the maximum building 

height, but shall not have the authority to grant additional stories.”    The architectural drawings shared with the GACC 

clearly show that the proposed design is a multi-level structure with 3 levels – a lower level, a main level on the street 

level, and a third level (second story above the street level).  Approval of this additional story (above the main street 

level) appears to fall outside of the approval authority of the Planning Commission. 

 

 

 

From: J Black <blackjeffblack@gmail.com> 
Sent: Friday, September 17, 2021 11:10 AM 
To: Mills, Wayne <wayne.mills@slcgov.com>; Mitchell, Linda <linda.mitchell@slcgov.com> 
Subject: PLNPCM2021-00372 - 1484 Tomahawk special exception requests 
 
..... The structure proposed for the new construction is a 3 story house – the lower floor does not meet the definition of a basement.  The Salt 
Lake ordinance 21A.24.010P expressly states that the Planning Commission “shall not have the authority to grant additional stories” when 
approving special height exceptions.  As the existing code has been written to expressly provide for safety and minimize risk, I strongly encourage 
you to adhere to the ordinance as written. I believe the design as presented does not conform to the regulations and therefore the special 
exception should not be granted in this situation unless an appropriate modification to the design (limiting it to 2 stories) can be submitted..... 
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21A.24.10.P.6.C -  restricting to six feet the driveway grade change the 
commission is allowed to consider in a special exception request 

The applicant, planning commission and staff completely ignored one section of the FR-
3/12000 zoning ordinance (21A.24.010.P.6.c) explicitly limiting their ability to grant grade 

change special exceptions to six feet for the construction of a driveway.   

21A.24.10.P.6.C: 

As necessary to construct driveway access from the street to the garage or parking area grade changes 
and/or retaining walls up to six feet (6') from the established grade shall be reviewed as a special 
exception subject to the standards in chapter 21A.52 of this title. 

21A.52.30.5: 

Additional foothills building  height, including wall height, shall comply with the standards in chapter 
21A.24 of this title. 

Note that chapter 21A.52 does not allow for any special exceptions to the driveway rule. It does however 
reiterate that 21A.24 is in fact intended to regulate building height – contradicting the planning staff 
claim that the height and stories regulations  don't apply. 
 
The existance of 21A.24.10.P.6.C was pointed out to  planning.comments@slcgov.com on the morning of 
Sept 22nd.  The email was not included in attachment F (public comments).  I did bring this issue to the 
attention of the commissioners in my 2 minute comment period.  They may remember that I told the 
commissioners that after I moved in next door 5 years ago I obtained a color coded topo map from the 
County surveyor's office and took it to the planning department and asked whether the lot was 
buildable.  I was told about the driveway rule and was also told that planning's hands were tied by this 
rule.  They would never approve a driveway on such a steep slope.  I suggested that they are bound by 
rule 21A.24.010.P.6.c  as much now as they were then.  I pleaded with them to read this rule for 
themselves before they voted. It generated no discussion whatsoever.   

The staff report actually illustrates that the proposed driveway needs 10 or more feet of slope change.  
Here is a more accurate,  much larger red triangle: 
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Driveway topo shows over 10 feet of contour lines  between both E. to W. Sides of the driveway and the 
N. to S. Ends of the driveway. 

 

 P. 7 of the staff report references 21A.24.010.P.6. A and B which says "grade shall not be altered 
by more than 4 ' but then outlines how changes over 6' in the buildable area and 4' in the side and rear 
can  be granted as a special exception (see P.6.A & B).  These are not the driveway rules!  The existance 
of 6.C  - specifically addressing driveways is completely ingnored in the staff report.  Here is what 
21A.24.010.P.6.c says about the driveway: 

  "As necessary to construct driveway access from the street to the garage or parking 
area grade changes and/or retaining walls up to six feet (6') from the established grade shall 
be reviewed as a special exception subject to the standards in chapter 21A.52 of this title." 

 Even the public announcement of the Sept 22 Commission meeting misstates the rule.  It said 
"The grade changes require approval to exceed ... 4 feet ... for a portion of the driveway..." 

It should have read: "A special exception in Grade changes necessary to construct a driveway may be 
considered only up to six feet..."   

 The commission has exceeded its authority by ignoring 21A.24.10.P.6.C entirely. 
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21A.24.40.G  FR-3/12,000  specific rules prohibiting development on slopes 
greater than 30% on lots subdivided after 1994 

According to the staff report,  the only instance of subdivision this rule applies to is the original 
creation of the lot.  This interpretation is not supported by the actual wording of the rule nor 

by the actual definition of the word 'Subdivision' found in 21A.62.040 Definition of Terms or by 
Utah State law which recognizes subdivision by deed. 

21A.24.40  FR-3/12,000 FOOTHILLS RESIDENTIAL DISTRICT: 

 A.   Purpose Statement: The purpose of the FR-3/12,000 Foothills Residential District is to promote 
environmentally sensitive and visually compatible development of lots not less than twelve thousand 
(12,000) square feet in size, suitable for foothills locations as indicated in the applicable community 
Master Plan. The district is intended to minimize flooding, erosion, and other environmental hazards; 
to protect the natural scenic character of foothill areas by limiting development; to promote the safety 
and well being of present and future residents of foothill areas; to protect wildlife habitat; and to 
ensure the efficient expenditure of public funds. The FR-3/12,000 Foothills Residential District is 
intended for application in most areas of foothills development existing as of April 12, 1995. 
 
D.   Maximum Building Height: See subsections 21A.24.010P1 and P2 of this chapter. 
 [Note that once again the height and stories rule is reiterated] 
 
G.   Slope Restrictions: For lots subdivided after November 4, 1994, no building shall be constructed on 
any portion of the site that exceeds a thirty percent (30%) slope. All faces of buildings and structures 
shall be set back from any nonbuildable area line, as shown on the plat if any, a minimum of ten feet 
(10') and an average of twenty feet (20'). 

21A.62.010: DEFINITIONS GENERALLY: 
For the purposes of this title, certain terms and words are defined and are used in this title 
in that defined context. Any words in this title not defined in this chapter shall be as defined in 
"Webster's Collegiate Dictionary". (Ord. 26-95 § 2(31-1), 1995) 

21A.62.040: DEFINITIONS OF TERMS: 
https://codelibrary.amlegal.com/codes/saltlakecityut/latest/saltlakecity_ut/0-0-0-72045 
 
SUBDIVISION: Any land that is divided, resubdivided or proposed to be divided into two (2) or more lots, 
parcels, sites, units, plots, or other division of land for the purpose, whether immediate or future, for 
offer, sale, lease, or development either on the installment plan or upon any and all other plans, terms, 
and conditions. 
 
BASEMENT: A story wherein each exterior wall is fifty percent (50%) or more below grade. For purposes 
of establishing building height, a basement shall not count toward the maximum number of stories 
allowed. The exposed portion of the basement wall shall not exceed five feet. 
 
PLAT: to make a plan, map, or chart of a piece of land with actual or proposed features (such as lots) 
 [this word is not defined in 21A.62.040 so we are instructed to use https://www.merriam-webster.com/] 
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 Utah State code also recognizes subdivision with deeds: 

Effective 5/5/2021 
10-9a-103.  Definitions. 

(65) 

 

(a) 

"Subdivision" means any land that is divided, resubdivided, or proposed to be divided into two 
or more lots or other division of land for the purpose, whether immediate or future, for offer, 
sale, lease, or development either on the installment plan or upon any and all other plans, 
terms, and conditions. 

 

(b) 

"Subdivision" includes: 

(i) 
the division or development of land, whether by deed, metes and bounds description, 
devise and testacy, map, plat, or other recorded instrument, regardless of whether the 
division includes all or a portion of a parcel or lot 

 

 

(c) "Subdivision" does not include: 

(ii) 
a boundary line agreement recorded with the county recorder's office between owners of adjoining 

parcels 

https://le.utah.gov/xcode/Title10/Chapter9A/10-9a-S103.html 

 

 

Rule 21A.24.40.G is the only one of these three rules that was actually admitted in the staff report.  But 
in the report and presentation to the commissioners, it was completely mischaracterized.  The key term 
that triggers this rule is the word 'Subdivision'.   A fair minded evaluation of this rule requires the 
definition to be consulted.  The staff report does no such thing.  The staff simply reports: “The lot was 
subdivided before 1994...”  implying that it could not possibly have been subdivided again later. 
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 The definition and understanding  of the term  'Subdivision' that we are to use  is clear.  The 
definition section of chapter 21A tell us that words in the 21A.62.040 list are to be understood as 
defined in 21A.62.010 and 'subdivision' is not defined as the original creation/platting of a lot.   

21A.62.010: 
For the purposes of this title, certain terms and words are defined and are used in this title in that defined 
context. 

Subdivide is defined broadly as land that is subdivided or resubdivided into 2 or more units of any 
kind for sale or development.  The staff report implies – there is no discussion or rational provided – 
it simply implies that the subdivision that occurred when the lot was first platted is the only 
subdivision we need to consider.  That is clearly wrong.  The definition plainly includes repeats.  
Deeds that describe lot 1 as having an Easterly and Westerly unit have been recorded three times 
since 1994. 

Here is the current legal description of lot 1, 1484 E Tomahawk – it clearly has been divided into two 
units: 

LOT 1, ARLINGTON HILLS PLAT G. EXCEPT THE W'LY 10 THEREOF. 

Here is the legal description of 1474 E Tomahawk: 

LOT 2, & THE W'LY 10 FT OF LOT 1, ARLINGTON HILLS PLAT G.LLY 10 FT OF LOT 1, ARLINGTON HILLS 
PLAT G.  THE W'LY 10 THEREOF. 5992-0979 8467-2350 9248-3553 9294-8771 10098-9547 10136-8870 

 The issue of what qualifies as a subdivision is particularly important to me as the legal owner of 
the Westerly 1500 square feet of lot 1.  When I inquired about incorporating the portion of lot 1 that 
I own into my lot 2 of Arlington Hills Platt G, I was told that I would need a recorded survey or a 
recorded subdivision by deed document.  The only survey recorded with Salt Lake County shows the 
original 1975 lot lines – there has been no relocation of lot lines – hence the legal description 
describing an Easterly and Westerly portion of lot 1.  To perform a lot line adjustment – of which 
there is currently no record – I will need the planning commission staff to recognize my recorded 
deed as a subdivision by deed.  In the context of this controversy, they seem unwilling to do that.  
I'm left hanging, while planning staff contorts themselves to maintain that the division, resubdivision 
and sale of lot 1 are actually just a lot line adjustments not subdivisions, while simultaneously 
acknowledging that an official  recorded lot line adjustment never occurred.  I include the emails 
below simply as an example of the crazy making contortions of logic the planning staff have had to 
go through in order to maintain that lot 1 has been subdivided once and only once.  These are all 
responses to my emails questioning the legality of the  PLNPCM2021-00372 (1484 E Tomahawk 
Drive) request.  Every email had the case number in the subject heading.  They should be considred 
part of the public record as should the responses from planning staff. 

In an email to me dated 9/1/2021 at 3:04 pm Linda Mitchell wrote: 

“I could not find any official city record showing that a lot line adjustment was processed through the city for 
the additional 1o foot that is noted on your deed...”       
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In an email to me on 9/3/2021 at 1:39 pm, Wayne Mills wrote something I can make no sense of but 
it seems to be saying that the deeds actually are lot line adjustments: 

“This restriction does not apply to the subject property because the subdivision that created the lot 
occurred prior to 1994.  I understand the confusion regarding lot line adjustments, but a lot line 
adjustment is not a subdivision. A subdivision results in the creation of additional lots. [not true] A lot 
line adjustment does not create new lots. It is simply the relocation of existing property lines as 
stated in the definition section of the Subdivision ordinance  in City Code (Section 20.08.020). Utah 
State Code supports this argument further by specifically stating that a subdivision does not include 
“a lot line adjustment” (Utah State Code, 10-9a-103(65)(c)(vii). Even if there is a claim that a lot line 
adjustment is a subdivision (and that claim would be incorrect), the 30% non-buildable slope rule 
would still not apply to this lot because the lot line adjustment occurred in 1987. 

 

In an email to me dated 9/9/2021 at 4:30 pm Wayne Mills wrote: 

“We quite often deal with situations where ... property was subdivided with simple deeds recorded at 
the county.  This was a pretty common occurance ...” 

 

 The staff report simply states that “the lot was subdivided before 1994”  and finds that the 
standard is not applicable. Numerious emails  and phone calls  pointed out that there were 
subsequent subdivisions, several after 1994.  These are in the record of public comments.  The staff 
presentation and report don't even attempt to address this issue.  Although you can see in email 
responses, the staff does recognize the legal description of lot 1 divided into two units.  They simply 
restate the non-sequitur.  This is a lot like saying “you got married in 1975 – your 2021, 2018 and 
2016 marriages don't count. For the staff interpretation of this rule to stand you would have to pretend that 
words - like orignial, initial, or first - are in the rule.  Those concepts are not in the rule.  However the word 
"resubdivision" is actually in the official definition of "subdivision".    There are three post 1994 recorded deeds 
for 'Arlington Hills plat G lot 1' that fit the definition of 'subdivision'  perfectly.  Rule G applies to lot 1.  To say 
otherwise is to ignore the 21A.62.40 definition of the word 'subdivision'  and to ignore the legal descriptions  
and subdivisions by deed  of lot 1 that describe it as lot divided into two units with two different owners. 

 I expect that if this unassailable line of reasoning is accepted by the hearing officer, the applicant 
will argue that a 1987 deed  with the subdivision language still grandfathers him out of this rule.  I 
would argue that if language in the deed describing lot 1 as divided into two units for sale meets the 
definition of 'subdivision' then similar language in subsequent deeds also meet the definition since 
subdivision equals resubdivision.  Remember, subdivision is a lot like marriage, you can do it again 
and again by saying the same words.        
   21A.24.40.G  FR-3/12,000  specific rules  - rules that have been in place for 2 
generations now - prohibiting development on slopes greater the 30% on lots subdivided after 1994 
absolutely apply here. The applicant never even addressed this issue therefore did not meet his 
burden.  The staff response can only be described as non sequitur. 

  



Addendum 1 

for the hearing officer assigned to review this appeal: 

Next time a foothills special exception request comes before the commissioners and they all decide to 
take their marching orders from their staff rather than the city council's ordinance,  I have written 
marching chant that will help them remember that the commission has their own staff house rules 
on the subject: 

1, 2, 3, 4 
I don't know but I've been told 
1, 2, 3, 4 
We're exempt from Salt Lake Code 
1, 2, 3, 4 
FR3 slash 12 thous- und 
1, 2, 3, 4 
can't do  re – sub – div – ision 
1, 2, 3. 4 
Rules gov - ern – ing the foothills 
1, 2, 3, 4 
Abrogated by Wayne Mills 
1, 2, 3, 4 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

Addendum 2 

Reading comprehension quiz: 

1. How many 1' contour lines can be found between the East and West sides of the 
 proposed driveway?   ____________ 

2. According to Salt Lake Zoning Ordinance 21A.24.10.P.6.C,  to construct driveway access from the 
street to the garage, what is the maximum number of feet the Commission may consider in a 
special exception request?  _________ 

3. Where in the Staff report list of applicable standards is  21A.24.10.P.6.C mentioned? 

______________ 

4. Which attachment to the staff report contains the following statement? “The proposed construction 
reduces extensive grading by requesting for additional height to achieve the three-story single-family structure.”
 ______________ 

5. What is the one thing that ordinance 21A.24.10.P.2 says the Commission shall not have the 
authority to do do?   _________________________ 

6. How many warranty deeds describing Arlington Hills Plat G Lot 1 as being divided into two units have 
been recorded since 1994?  ________ 

7. Extra credit bonus question.  What is the Guinness word record for most legal marriages by one man?    
_____________   By one woman?  __________ 

 

             
            
            
            
            
            
            
            
            
            
            
         

Quiz answers: 

1- 10    2- 6   3- nowhere   4- attachment D    5-   grant additional stories  6- 3   

7-  Glynn “Scotty” Wolfe was married 29 times.  His widow, Linda Essex-Wolfe, has held the record as world's most often 
married woman with 23 husbands 

 

 



  



ATTACHMENT C:  CITY ATTORNEY’S BRIEF 

 

Attached Separately 
 

 

  



ATTACHMENT D:  RECORD OF DECISION  

 



 
  



 

ATTACHMENT E:  MOTION SHEET 

 



 
 

 

 

 

 

 

 

 

 

 

 

 

 

  



ATTACHMENT F:  MINUTES FROM SEPTEMBER 22, 
2021 MEETING 

 



 
 

 



 
 

 



 
 

 



 
 

 



 
 

 



 
 

  



ATTACHMENT G:  STAFF REPORT FROM  
SEPTEMBER 22, 2021 MEETING  

 

Attached Separately 
 

  



ATTACHMENT H: ADDITIONAL PUBLIC COMMENTS 
PROVIDED TO THE PLANNING COMMISSION 

 

 



 



 



 



 



 
 
 
 
 
 
 
 
 
 



 



 



 



 
 



 
 
 



 



 
 
 



 
 
 



 



 



 
 


