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ADMIISTRATIVE HEARING OF A LAND USE APPEAL
(Case Nos. BLD2018-06867 and PLNAPP2019-00727)
(October 10, 2019)
Appellant: YESCO Outdoor Media
Decision Making Entity: Zoning Administrator

Request: Appealing the City’s denial of a request to rebuild and relocate a
billboard
Brief Prepared by: Samantha Slark, Senior City Attorney

Katherine Lewis, Senior City Attorney

On July 23, 2019, Salt Lake City Corporation (“City”) denied YESCO Outdoor Media’s
(“YESCO?”) application to relocate an abandoned unused billboard/billboard pole (“Pole”) from
643 South 400 West (“Original Location”) to 342 West 1300 South (“New Location”). On August
1, 2019, YESCO appealed.

FACTS

1. YESCO owned a billboard located at approximately 613 South 400 West (also
referred to as 643 South 400 West in other YESCO applications to the City) (“Current Location”).

2. The billboard was damaged by a windstorm in June 2017 and currently, only a pole
remains (the “Pole”). (See Photo, Exhibit A).

3. On December 11, 2017, YESCO filed an application with the City to “remodel” the
Pole because the billboard was damaged in an “act of God (wind damage).” (See Permit Data for
BLD 2017-11022, Exhibit B).

4, YESCO then initiated conversations with the City inquiring whether the City would
allow YESCO to build a new two-faced billboard along 1-15, at approximately 643 West 800
South (the “Fear Factory Property”), if YESCO removed the Pole and another single faced
billboard.

5. The proposition was not attractive to the City.

6. Then, on July 11, 2018, YESCO filed an application with the City to relocate the
Pole to the Fear Factory Property at 643 West 800 South. (See Permit Data for BLD 2018-06867,
Exhibit C).

7. A couple of days later, YESCO received notice from UDOT that it considered the

billboard abandoned and that YESCO had 365 days from the date of the notice to remedy that
condition. (See Email from UDOT to YESCO Re: Abandonment of Billboard, Exhibit D.)
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8. The City began processing YESCO’s new request to relocate to the Fear Factory
Property YESCQO’s inquiries of whether it could build a new two-faced billboard, if it removed the
Pole and another billboard, continued.

0. On November 11, 2018, the City received yet another building permit application
from YESCO. (See Permit Data for BLD 2018-10067, Exhibit E).

10. This time YESCO requested to move an existing billboard on the Fear Factory
Property to another location on the Fear Factory Property pursuant to Utah Code § 72-7-510.5,
which allows relocation within 500 feet or an increase in height to remedy visibility issues caused
by specifically identified highway improvements. (See Permit Data, BLD 2018-10067, Exhibit
E; see also Utah Code § 72-7-510.5.).

11. Under Utah law, two interstate facing billboards must be at least 500 feet away
from each other. (See Utah Code 72-7-505(3)(a).)

12.  The City assumes YESCO filed this request because its July 18, 2018 request to
relocate the Pole to the Fear Factory Property would put the Pole within 500 feet of its existing
billboard on the Fear Factor Property, which (if the Pole were a billboard) is not permitted by state
law. (1d.)

13.  On December 3, 2018, the City conducted an initial review of YESCQO’s request to
move the billboard already located on the Fear Factory Property and determined it was not
permitted. (See Initial Zoning Plan Review, BLD2018-10067, Exhibit F).

14.  After receiving notice that the existing Fear Factory billboard could not be moved
on the Fear Factory Property, YESCO inquired on the status of its July 18, 2018 request to move
the Pole to the Fear Factory Property. (See Letter from Mike Helm to Salt Lake City’s Building
Services Division dated March 20, 2019, Exhibit G).

15.  Consistent with State Law, the City communicated the request was denied because
relocating the Pole to the Fear Factory Property (if indeed relocating a Pole is allowed) would
“result in two interstate facing billboards being within 500 feet of each other, which is not
permitted by Utah Code.” (See Letter from Joel Paterson to Mike Helm dated April 10, 2019,
Exhibit H).

16.  YESCO responded claiming it was in the process of moving the billboard on the
Fear Factory Property, which would resolve the issue of the two billboards being within 500 feet.
(See Letter from Mike Helm to Joel Patterson, Apr. 22, 2019, Exhibit 1.)

17.  Two months later, YESCO sent the City another letter changing course again. This
time YESCO withdrew its request to relocate the Pole to the Fear Factory Property, and instead
requested to relocate it to a new location, 342 West 1300 South. (See Letter from Mike Helm to
Joel Paterson, dated June 24, 2019, Exhibit J).



18.  On July 18, 2019, the City denied YESCO'’s request to relocate the Pole to 342
West 1300 South. (See Letter from Joel Paterson to Mike Helm dated July 18, 2019, Exhibit K).

19.  The City denied YESCO’s request because (1) it was not clear that 342 West 1300
South was within 5,280 feet of the Pole’s Original Location; and (2) YESCO’s application
improperly attempts to combine two separate and distinct rights: (1) a right to rebuild or repair a
billboard at its current location that has been damaged by an act of God, and (2) a right to relocate
a fully functioning billboard into a commercial, manufacturing and industrial zone within a mile
of the original location, provided the new location meets the billboard spacing requirements. (I1d.;
see also Utah Code 10-9a-513(2)(b), Exhibit L).

20.  On August 1, 2019, YESCO appealed the City’s denial.

SUMMARY OF ARGUMENT

As an initial matter, the appeals hearing officer should decline to hear YESCQO’s appeal
because all YESCO’s arguments require an interpretation of State law. The authority of City
hearing officers is limited to interpretations of Salt Lake City Code and this matter should be
referred directly to the Third District Court.

To the extent the hearing officer reaches the merits of this appeal, the City’s decision should
be upheld because Utah law does not give a billboard owner the right to build a new billboard in a
new location based on claims it is relocating an abandoned, unused, billboard pole. Moreover, the
billboard is abandoned, and the City has the right to require its removal.

ARGUMENT
I. The Hearing Officer does not have Jurisdiction to Hear this Appeal.

The hearing officer does not have authority to decide this appeal. The City’s hearing
officers are conferred authority to review for correctness a zoning administrator’s interpretation or
application of Salt Lake City Code.! The City’s hearing officers do not have authority to determine
the scope or meaning of provisions of the Utah Code.? Those determinations are for the district
court.

1 Salt Lake City Code § 21A.16.010 (“the hearing officer shall hear and decide appeals
alleging an error in any administrative decision made by the zoning administrator...in the
administration or enforcement of [Title 21A].”)

2 See e.g. Utah Code 10-9a-707(4)(“Only those decisions in which a land use authority has
applied a land use ordinance to a particular application, person, or parcel may be appealed to an
appeal authority.”); Bennion v. Sundance Development, 897 P.2d 1232, 1236, n.5 (Utah
1995)(finding County board was limited to review of interpretation of County code).
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No Utah appellate court has ruled on this issue,® but at least one Third District Court Judge
agrees with the City’s position on this point:

The Hearing Officer is the designated appeal authority and the officer’s
authority is limited to considering applications of land use ordinances. See
Utah Code § 10-9a-707(4) (“Only those decisions in which a land use
authority has applied a land use ordinance to a particular application,
person, or parcel may be appealed to an appeal authority.”); City Code §
21A.16.010 (authority of Hearing Officer). The Hearing Officer does not
have authority to determine, on a de novo or any other basis, whether the
City’s decisions were correct under State law. That determination is left to
the district court. See Utah Code § 10-9a-801(2)(a) (“Any person adversely
affected by a final decision made in the exercise of or in violation of the
provisions of this chapter may file a petition for review of the decision with
the district court . . ..”). To the extent that the Hearing Officer considered
the City’s application of state law - that is the City’s decision to waive ( or
not waive) the City Code’s prohibition on billboard relocation pursuant to
Section 511 - the court will disregard the Hearing Officer’s decision and
instead review the Mayor’s decision as if [it] had been appealed directly
pursuant to section 10-9a-801(2)(a), applying the arbitrary, capricious, or
illegal standard of section 10-9a-801(3)(a). Insofar as the Hearing Officer
considered or applied City Ordinance, the court will review the Hearing
Officer’s decision under the same standard.*

YESCO'’s appeal is based solely on arguments regarding the correct interpretation of Utah
Code, which the hearing officer does not have authority to decide. Accordingly, the City requests
that the hearing officer decline to hear the appeal and instruct YESCO to seek a remedy directly
with the district court. If the hearing officer hears this appeal, the City’s decision should be
affirmed for the reasons set forth below.

Il.  YESCO Does not have a Right to Relocate the Abandoned Billboard/Billboard
Pole.

A. The Rights Set Forth in Utah Code 8§ 10-9a-513(2)(b).

Utah Code § 10-9a-513(2)(b) identifies five actions a billboard owner has a right to take
with respect to a billboard.

8 Qutfront Media, LLC v. Salt Lake City Corp., 2017 UT 74, n. 6 & 7, 416 P.3d 389
(finding it unnecessary to rule on the scope of the hearing officer’s authority to make
determinations regarding interpretation of Utah State Code to determine the issues on appeal).

* Ruling & Final Order, p. 6-7, Feb. 3, 2016, Outfront Media v. Salt Lake City, Case No.
160900413, Exhibit M. See also Bennion, 897 P.2d at 1236, n.5 (Utah 1995) (finding County
board was limited to review of interpretation of County code).
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(b) Subject to Subsection (2)(a), a billboard owner may:

() rebuild, maintain, repair, or restore a billboard structure that is damaged
by casualty, an act of God, or vandalism;
(i) relocate or rebuild a billboard structure, or take another measure, to correct
a mistake in the placement or erection of a billboard for which the municipality
issued a permit, if the proposed relocation, rebuilding, or other measure is
consistent with the intent of that permit;
(iii)  structurally modify or upgrade a billboard;
(iv)  relocate a billboard into any commercial, industrial, or manufacturing zone
within the municipality’s boundaries, if the relocated billboard is:
(A)  within 5,280 feet of the billboard’s previous location; and
(B)  nocloser than 300 feet from an off-premise sign existing on the same
side of the street or highway, or if the street or highway is an interstate or
limited access highway that is subject to Title 72, Chapter 7, Part 5, Utah
Outdoor Advertising Act, the distance allowed under that act between the
relocated billboard and an off-premise sign existing on the same side of the
interstate or limited access highway; or
(v) make one or more of the following modifications, as the billboard owner
determines, to a billboard that is structurally altered by modification or upgrade
under Subsection (2)(b)(iii), by relocation under Subsection (2)(b)(iv), or by any
combination of these alterations:
(A) erect the billboard:
(I)  to the highest allowable height; and
(1)  as the owner determines, to an angle that makes the entire
advertising content of the billboard clearly visible; or
(B) install a sign face on the billboard that is at least the same size as,
but no larger than, the sign face on the billboard before the billboard’s
relocation.

Subsections 513(2)(b)(i) and (iv), indicated in italics, are at issue in this case. With respect
to subsection 513(2)(b)(i), the statute gives YESCO a right to repair a billboard if it is damaged
by an act of God or vandalism. The purpose of this provision is to allow a billboard owner to
repair its billboard and continue in its business in its current location. YESCO claims its billboard
was damaged by an act of God in June 2017, but to date has not exercised its right to repair the
damaged billboard and resume business.® The billboard has existed in a damaged and abandoned
state for more than two years.

With respect to subsection 513(2)(b)(iv), the statute provides a separate and distinct right
to relocate an existing and operational billboard into a commercial, manufacturing or industrial
zone within one mile of its current location, provided the new location is not within 300 or 500
feet of an existing billboard. The purpose of this provision is to allow a billboard owner to carry

® In fall 2017 YESCO did file an application to remodel the Pole at the current location,
but for reasons known only to YESCO it later abandoned that request in favor of an application
requesting a move to the Fear Factory Property and attempts to negotiate a deal with the City.
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on the business of its billboard, if it is required to move because of such things as construction or
an expiring lease. YESCO has filed a succession of unsuccessful applications in an attempt to
utilize this provision to build a billboard at a new location, but all must fail because YESCO cannot
satisfy the predicate condition of having an existing functioning billboard to relocate.

B. The Rights Set Forth in Utah Code 8§ 10-9a-513(2)(b) are Exclusive.

The five categories of billboard owners’ rights set forth in subsection 513(2)(b) are
exclusive and cannot be combined in a single request. When reviewing a statute, courts are
charged with looking first to the plain language of the statute and must “presume that the legislature
used each word advisedly, and [ ] give effect to each word according to its usual and accepted
meaning.”® The plain language of Utah Code § 10-9a-513(2)(b) gives a billboard owner the right
to “rebuild, maintain, repair, or restore a billboard structure that is damaged by casualty, an act of
God, or vandalism” or relocate a billboard to a commercial, industrial or manufacturing zone
within one mile, provided it meets the spacing requirements with respect to other billboards. The
“usual and accepted meaning” of the word “or” is “a function word to indicate an alternative.”’
When used in a statute “or” is understood to identify a choice of one among the various choices
presented. Utah’s Legislative Drafting Manual provides clear direction on this point. It states that
“or” should be used when only one item in a list is permissible and that the drafter should use terms
such as “both” or “one or more of the following” if more than one option is permissible.® The
manual also specifically addresses use of “or” when drafting a provision that contains an
“interlocked unit,” i.e., a list of conditions, exceptions or options. The manual specifically
provides that “[i]n general, an ‘and’ or an “or’ should proceed the last item in the interlocked unit.”®

® Versluis v. Guaranty Nat’l. Co, 842 P.2d 865, 867 (Utah 1992).
" http://www.merriam-webster.com/dictionary/or.
8 Utah’s Legislative Drafting Style Manual states in pertinent part:

And, Or

Never use “and/or.” A legislative drafter should determine which term is correct.
However, even an experienced drafter has difficulty in making the distinction in all
cases. In determining whether “and” or “or” is appropriate, a legislative drafter
must determine if a sentence is mandatory or permissive. If all the items in an
enumeration are to be taken together, they may be joined at the last two items by
the conjunction “and.” If the items are to be taken in the alternative, “or” is used.
If terms are to be taken both together and in the alternative, the “and/or” should not
be used, but a legislative drafter should consider:

eusing a phrase similar to “or both” or “a combination of”’; or

emaking the introductory language clear using phrases such as “one or more

of the following.”

See Utah’s Legislative Drafting Style Manual, Utah State Legislature, available at
http://le.utah.gov/documents/LDM/draftingManual.html#book1.
% Id. at Section C., Conjunction.



It also makes clear that “‘[a]nd’ is used to create a cumulative effect. “Or” is used to indicate
alternatives.””'% Subsection 513(2)(b) is drafted in exactly the form described by the Utah manual
on legislative drafting. It is an interlocked unit, which offsets the last provision with an “or.” The
legislature specifically chose the word “or” and the hearing officer is required to find that choice
was purposeful and give that word its intended effect.

YESCO contends that “or” can be understood as both an exclusive and inclusive
disjunctive and should in this circumstance be understood to mean “either or both” or “one or more
of the following.” This is contrary to the direction provided by Utah’s drafting manual, previously
discussed. It is also contrary to numerous decisions, which states that when used in a statute the
word “or” is generally understood as exclusive and to indicate a choice between one of two or
more choices.’ Even the cases cited by YESCO support this conclusion or are easily
distinguished.*? Utah courts also instruct against “adding to or deleting from statutory language,
unless absolutely necessary to make it a rational statute.”*®* Such addition or elimination is not
necessary to make subsection 513(2)(b) a rational statute. There are five categories of rights set
forth in subsection 513(2)(b), which are clearly intended to address different situations. Subsection
513(2)(b)(i) addresses the situation where a billboard cannot continue to do business because it
has been destroyed by an act of God. Therefore, the subsection permits the billboard owner to
rebuild or repair the billboard at that location to resume its business. Subsection 513(2)(b)(iv)
addresses a very different situation, one where a billboard cannot continue to do business because

10 .

11 See e.g. Loughrin v. U.S., 134 S. Ct. 2384, 2390 (2014) (stating the ordinary use of the
word “or” “is almost always disjunctive, that is, the words it connects are to be given separate
meanings.”); Eddie E. v. Superior Court, 234 Cal. App. 4th 319, 327 (Cal App. 4 Dist. 2015) (“The
plain and ordinary meaning of the word ‘or’ is well established. When used in a statute, the word
‘or’ indicates an intention to designate separate, disjunctive categories.”); State v. Gear, 339 P.3d
1034, 1037 (Ariz. App. Div. 1, 2014) (“Or” is “a disjunctive particle used to express an alternative
or to give a choice of one among two or more things.”); Jesperson v. Auto Club Ins. Ass’n, 858
N.W.2d 105, 111 (Mich. App. 2014) (“The word “or” is a disjunctive term indicating a choice
between alternatives.”) Knutzen v. Eben Ezer Lutheran Housing Center, 815 F.2d 1343, 1349 (10"
Cir. 1987) (stating “we therefore cannot ignore the use of the “or” in all of the above phrases.
Moreover, unless the context or congressional intent indicates otherwise, the use of a disjunctive
in a statute and regulations indicates that alternatives were intended.”)

12 DietGoal Innovations LLC v. Chipotle Mexican Grill, Inc., No. 2:12CV00764WCBRSP,
2015 WL 164072, *1-4 (E.D. Tex. Jan. 13, 2015) (finding “or” should be understood as exclusive
in Rule 54(d) of the Federal Rules of Civil Procedure); Hansen v. U.S. Bank, Nat’l Ass’n, No. 4:15-
CV-00085-BLW, 2016 WL 7105865, *4-5 (D. Idaho Dec. 5, 2016) (finding judge’s use of “or” in
an Order, not a statute, should be understood to be inclusive given the context in which the order
was written); Burke v. State ex rel. Dep’t of Land Conservation & Dev., 290 P.3d 790, 794 (2012)
(permitting an inclusive reading of “or” based in part on Oregon’s legislative drafting manual that
states, directly opposite to Utah’s drafting manual, that “or” is presumed to be inclusive.)

13 Luckau v. Bd. of Rev. of Indus. Comm’n of Utah, 840 P.2d 811, 815 (Utah App. 1992);
see also Loughrin, 134 S.Ct. at 2390 (declining to adopt plaintiff’s construction of a statute that
“effectively reads ‘or’ to mean ‘including’—a definition foreign to any dictionary we know of.”).
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of construction changes in the area or the property owner is terminating the lease and evicting the
billboard. In those circumstances, the subsection allows the billboard owner to relocate the
billboard within one mile into an appropriately zoned area, if the spacing requirements with respect
to other billboards can be met. There is no need to add or remove language to make the statute
“rational” and the hearing officer should decline YESCQO’s invitation to do so.

YESCO also contends that “or” should be understood to mean “either or both” because the
statute does not contain limiting language like “either . . . or” or “but not both.” This argument
turns Utah’s legislative drafting presumptions on their head. The presumption is that “or” is
exclusive and if another meaning is intended additional language should be added.'* Indeed, the
legislature has made clear in its various billboard statutes, and even in this subsection, that is knows
how to indicate when one or more of the options is permissible. For example, Utah Code § 72-7-
510.5(1) offsets two options for adjusting a billboard to remedy visibility issues with an “or,”
indicating the billboard owner may do one or the other, but not both.'®> A position the City took in
another matter, which was upheld by the Third District Court.*® In contrast, subsection 510.5(4)
lists the billboard owners’ options with respect to height adjustments to signs and uses the word
“and,” indicating the billboard owner may take advantage of all options listed.}” Likewise, in
subsection 513(2)(b)(v) the statute clarifies the items listed within that specific right allow for “any
combination of” the listed options. That language is not included with respect to listing the five
rights identified in subsection 513(2)(b) and that omission must be understood as purposeful and
given its intended effect.'®

Finally, YESCO contends that “or” should be understood as “either or both” because each
of the five categories of rights identified in subsection 513(2)(b) contain the word “or” within the
clause setting forth the right. Again, Utah’s drafting manual provides assistance. It provides that
the use of “or” between interlocked units, i.e., each of the five categories, shows exclusive rights.
This does not mean that read in light of the context, the use of “or” within each identified right
could be afforded a different meaning based on all the factors discussed above.

The interlocked unit is separated by the word “or” and YESCQO’s attempt to combine the
rights enunciated in subsections (i) and (iv) in one single request is not permitted.

14 See supra footnote 8.

15 Utah Code § 72-7-510.5(1).

16 See Order of Dismissal, Outfront Media f/k/a/ CBS Outdoor v. Salt Lake City Corp.,
Case No. 150900004, Exhibit N.

17 Utah Code § 72-7-510.5(4).

18 Marion Energy, Inc. v. KFJ Ranch P’ship, 2011 UT 50, { 14, 267 P.3d 863 (stating
statutory construction “presumes that the expression of one [term] should be interpreted as the
exclusion of another.”); State v. Jacobs, 2006 UT App 356, { 7, 144 P.3d 226 (stating effect should
be given to “any omission in the [statute’s] language by presuming that the omission is
purposeful.”)



C. Interpreting “or” as Exclusive is Consistent with the Purpose of Section
513(2)(b) and Does Not Give Rise to “Bizarre” or Absurd Results.

YESCO'’s contention that reading “or” as exclusive gives rise to “bizarre” or absurd results
is not well taken. YESCO’s examples do not show otherwise. For example, YESCO contends
interpreting the rights under subsection 513(2)(b) as exclusive gives rise to a result where a
billboard owner could not repair a billboard that is damaged by an act of God after if moves it to
anew location. This is nottrue. Of course, a billboard owner can make a separate and subsequent
request to repair a billboard under subsection 513(2)(b)(i), if it is damaged after a proper relocation
under subsection 513(2)(b)(iv). YESCO’s example of a billboard being damaged by an act of God
at the end of a lease is equally flawed. That situation would resolve in one of two ways. One, the
damage would occur long enough before the end of the lease that the billboard owner would
exercise its right to repair the billboard and put it back in business for the remainder of the lease.
Two, if the act of God really did occur just days before the end of the lease making it impractical
for the billboard owner to apply to repair the billboard before it is relocated, the billboard owner
would have already applied and received approval for relocation of the billboard, making it a non-
issue. YESCO has had ample opportunity to repair the Pole and put it back into business at its
current location and to date has chosen not to pursue that right. Indeed, YESCO may still exercise
this option and once repaired and operating, a subsequent request to relocate can be considered.

What the statute does not permit a billboard owner to do, and exactly what YESCO is
attempting to achieve, is build a new billboard at a new location based on claims of relocating a
currently unused, derelict, and abandoned billboard. Indeed, it is this result that is absurd and
contrary to the express purpose of the statute. When subsection 513(2)(b)(iv) was enacted,
Senators speaking to the bill made clear that the statute “would not allow any additional billboards
in the state of Utah.”® Emphasizing, “[w]e will not be having additional billboards because of
this bill.”?° To allow YESCO to build a new billboard at the New Location based on claims it is
relocating a billboard it has failed to use or maintain for more than two years, runs contrary to this
clearly stated purpose and sets a dangerous precedent. Billboard owners could assert a right to
build new billboards based on a claim that they are relocating a billboard that was destroyed or
demolished many years ago.

YESCO’s emotional argument that “billboards are under attack by municipalities
throughout Utah (especially within Salt Lake City)” fares no better. Municipalities have a right to
regulate billboards in their community. State law provides certain limited rights to billboards that
trump any regulation a municipality may invoke. But those State created rights are limited to what
is enunciated in the statutes. The fact that none of the enunciated rights provides YESCO the result
it desires is not a valid reason for reading the statutory rights more broadly than they are drafted
and the hearing officer should not accept YESCQ’s invitation to do so.

19 H.B. 352 Local Government Regulation of Billboards, S. Floor Debates, Day 45, 2007
Leg. Sess., (Utah 2007) (statements of Senator Waddoups at 3:21.30-45) Recordings of the floor
debates for this bill can be found at: https://le.utah.gov/~2007/bills/static/HB0352.html.

20 4.
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I11. YESCO Does not have a Right to Relocate its Abandoned Billboard.

In addition to YESCO having no right to relocate the Pole, the City has the right to mandate
the removal of the Pole without payment of just compensation. A billboard owner is required to
remove a billboard if it is abandoned for more than twelve months and the billboard owner has
failed to remedy the abandonment within 180 days of receiving notice to do s0.? By YESCO’s
own admission, this billboard has been in a state of abandonment since at least June 2017. On July
18, 2018, YESCO received notice from UDOT that it considered the Pole an abandoned billboard
and that YESCO had 365 days to remedy the abandonment, which YESCO has not done.?? Under
UDOT’s administrative rules, if a sign is abandoned, UDOT can send the owner a Notice of
Agency Action giving the sign owner a period of time to correct the abandonment before the permit
is revoked.Z If the abandonment is not corrected, UDOT may require removal.?* The City has
requested information from UDOT about the status of its notifications to YESCO about the Pole.
On July 18, 2019, the City provided YESCO notice that it considered the Pole an abandoned
billboard and will require its removal, if the abandonment is not remedied within 180 days of the
date of the letter. YESCO has taken no steps to remedy that abandonment. If the abandonment is
not remedied by January 14, 2020, the City will require its removal and no compensation will be
owed.

CONCLUSION

In summary, the hearing officer should decline to hear YESCO’s appeal because the City’s
hearing officers only have authority to hear and decide issues involving an interpretation of Salt
Lake City Code. To the extent the hearing officer hears this appeal, the City’s decision should be
affirmed. Utah Code 8§ 10-9a-513(2)(b) does not give YESCO the right to build a new billboard
at a new location based on claims it is relocating an abandoned, derelict, and disused billboard
pole.

2L Utah Code § 10-9a-513(3).

22 See Exhibit D.

23 Utah Admin. Rule R. 933-2-10.
2 d.
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613S400W
Salt Lake City
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Neil Johnson
Yesco LLC
1605 S Gramercy Road

Applicant:
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Salt Lake City, UT, 84104
Phone 2: (Mobile)801-464-6428
Fax:801-467-3447

Salt Lake City, UT, 84104
Phone 1: (Work)8014646428
PROFESSIONAL 7232280-5501

njohnson@yesco.com

Project Description: Owner:
YESCO OUTDOOR MEDIA AMERITEL INN, ELKO, LLC; ET AL
BILLBOARD REMODEL 10200 W EMERALD ST
BOISE ID 83704

#More Details
[ Application Information

SIGN PERMIT

Proposed Square 560
footage of each sign:

Height of proposed 40'-6"
sign:

Projection over city No
property?:

Is sign to be Yes
illuminated?:

Use Type (Sign): Remodel
Permit Maintenance-act of God. (wind damage)/ Utah Code section: 72.7.509 (2) allows for remodel

Details/Comments:

Proposed Square
Footage - Sign Type:

560 square feet total - Billboard

Project Dox: Yes

= Parcel Information

Land Use:
VACANT LAND (INDUSTRIAL)

Parcel Number:

15-01-380-001-0000

Legal Description:

0608. BEG AT NW COR LOT 5, BLK 25, PLAT A, SLC SUR; E
10 RDS; S. 90-3/4 FT; W 10 RDS; N 90-3/4 FT TO BEG 4505-
0064 6092-2501. 6092-2500 9099-2759,2774 9101-0116
9104-8644 9304-6937. *** AMERITEL INN ELKO, LLC; 30%
INT. *** AMERITEL INN TWIN FALLS, LLC; 70% INT.
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Q Check/Research Permits m Schedule an Inspection

Record BLD2018-06867:
Sign
Record Status: In For Review

Record Info Payments Conditions 1

A notice was added to this record on 12/03/2010.
Condition: DRT Severity: Notice
Total Conditions: 1 (Notice: 1)

View Condition

Work Location

643 W 800S
Salt Lake City

Record Details

Applicant: Licensed Professional:
Mike J Helm Paul C Young
YESCO Outdoor Media YESCO LLC

1605 South Gramercy Rd. 2401 Foothill Dr

Salt Lake City, UT, 84104
Phone 1: (Work)801-464-6400

Salt Lake City, UT, 84109
Phone 1: (Work)8014644600
PROFESSIONAL 7232280-5501

Phone 2: (Mobile)801-464-6406
mhelm@yesco.com

Project Description: Owner:
YESCO billboard relocation

PLEASE UPLOAD CONSTRUCTION DOCUMENTS TO 1690 E 4620 S

PROJECTDOX FOR PLAN REVIEW. YESCO Outdoor Media MILLCREEK UT 841175002

currently has a billboard and valid UDOT permit
(#2-0259) located at 643 S. 400 W. and is applying to
relocate the sign and its associated permit to a new site at
643 W. 800 S. on the north end of the property. UCA 10-
9a-part 5 provides for the relocation of billboards within a
municipality.

¥More Details

[ Additional Information

SALT LAKE FEAR FACTORY, L.L.C.

Job Value($):
$65,000.00

= Application Information
SIGN PERMIT
Proposed Square 560
footage of each sign:
Height of proposed 50
sign:
Projection over city No
property?:
Is sign to be Yes
illuminated?:
Use Type (Sign): New
Permit YESCO is applying to relocate a single face billboard and its associated permits currently located at 643 S. 400 W. to a new location per UCA 10-9a-511.

Details/Comments:
Existing billboard: 560 sq. ft. single face
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Proposed Square
Footage - Sign Type:

Project Dox: Yes

= Parcel Information
Parcel Number: Land Use:
15-12-151-001-0000 INDUSTRIAL
Legal Description:
0530. BEG AT NE COR LOT 7, BLK 1, PLAT C, SLC SUR; S
0A01'06" E. 660 FT; S 89A56'59" W 20 FT; N 26A3523" W
368.87 FT; N 20A.00'19" W 351.08 FT; N 89A56'59" E 305 FT
TO BEG. 2.63 AC. 4156-0500 5404-2857 6214-1997 7177-
2110 9336-0880. 09336-0881.

Copyright 2019 Salt Lake City Corporation
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Citizen Access Portal

Home Building Business License  Civil Enforcement  Engineering
-

nAr‘lr‘louncements e Register for an Account B Receipt/Reports (4) ¥ & Login

Search...

Events Fire FixtheBricks Planning Property Management more «

Q Check/Research Permits m Schedule an Inspection

Record BLD2018-10067:
Sign
Record Status: In For Review

Record Info Payments Conditions 1

A notice was added to this record on 12/03/2010.
Condition: DRT Severity: Notice
Total Conditions: 1 (Notice: 1)

View Condition

Work Location

643 W 800S
Salt Lake City

Record Details

Applicant: Licensed Professional:
Mike J Helm Paul Young
YESCO Outdoor Media YESCO LLC

1605 South Gramercy Rd. 2401 Foothill Dr

Salt Lake City, UT, 84104

Phone 1: (Work)801-464-6400
Phone 2: (Mobile)801-464-6406
mhelm@yesco.com

Project Description:
YESCO 11003 rebuild

YESCO is applying to rebuild an existing structure on the

Salt Lake City, UT, 84109
Phone 1: (Work)8014644600
PROFESSIONAL 7232280-5501

Owner:
SALT LAKE FEAR FACTORY, L.L.C.
1690 E 4620 S
MILLCREEK UT 841175002

same parcel per UC 72-7-510.5 due to a safety measure
obstruction made by UDOT that blocks the view and
readability of the sign. UC 72-7-510.5 allows for the sign
to be relocated/rebuilt within 500 of its prior location to a
height and angle to make the entire advertising content of
the sign clearly visible. The sign is double faced and each
face is 672 sq.ft. and will remain the same.

¥More Details
= Additional Information

Job Value($):
$120,000.00

= Application Information
SIGN PERMIT

Proposed Square 672
footage of each sign:

Height of proposed 80

sign:

Projection over city No

property?:

Is sign to be Yes
illuminated?:

Use Type (Sign): Replace

Permit
Details/Comments:
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YESCO is applying to rebuild an existing structure on the same parcel per UC 72-7-510.5 due to a safety measure obstruction made by UDOT that blocks the view and readability of the sign. UC
72-7-510.5 allows for the sign to be relocated/rebuilt within 500" of its prior location to a height and angle to make the entire advertising content of the sign clearly visible. The sign is double
faced and each face is 672 sq.ft. and will remain the same.

Proposed Square The sign is double faced and each face is 672 sq.ft. and will remain the same.

Footage - Sign Type:

Project Dox: Yes

= Parcel Information
Parcel Number: Land Use:
15-12-151-001-0000 INDUSTRIAL
Legal Description:
0530. BEG AT NE COR LOT 7, BLK 1, PLAT C, SLC SUR; S
0A01'06" E. 660 FT; S 89A56'59" W 20 FT; N 26A3523" W
368.87 FT; N 20A.00'19" W 351.08 FT; N 89A56'59" E 305 FT
TO BEG. 2.63 AC. 4156-0500 5404-2857 6214-1997 7177~
2110 9336-0880. 09336-0881.

Copyright 2019 Salt Lake City Corporation
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DEPARTMENT of COMMUNITY and NEIGHBORHOODS
JACKIE BISKUPSKI ORION GOFF
MAYOR DIRECTOR
Initial ZONING PLAN REVIEW

(Based on the Salt Lake City ordinance Title 21A)

APPLICANT CONTACT INFORMATION:
Name(s): Mike Helm Phone: 801-464-6400 - 801-694-3086
Email: mhelm@yesco.com

Reviewed by: Greg Mikolash ,
Email: Gregory.mikolash@slegov.com Phone: 801-535-6181

If you have any questions or comments, email is the preferred method of contact.
To discuss this review in person, please call or email a request for an appointment with your reviewer.

Permit and zoning information is available by visiting the Building Services and Civil Enforcement
website at: hitp://www.slegov.com/building

This building permit application at the above located address has been reviewed for compliance with
the Salt Lake City zoning code. The comments below indicate that corrections, clarification or
additional details are required.

Zoning Review Comments:

1)  Since this billboard is not a simple rebuild/remodel and is a proposed new billboard located
along the corridor of I-15, it is not allowed; therefore, if the existing billboard is taken down it
shall not be replaced according to local law. The existing billboard would be able to be rebuilt at
its current location but not moved/relocated on the same parcel.

This concludes our initial Zoning Review.
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Maich 20, 2019

Salt Lake City Building Services
P.O. Box 145471
Salt Lake City, Utah 84114-5471

Re: YESCO 11018 Billboatd Relocation, Log No: BLD2018-06867
Dear Building Services,

On July 11, 2018 YESCO Outdoor Media submitted an application to relocate billboard number
11018 (the “Billboard”) from 643 S. 400 W., Salt Lake City to 643 W. 800 S., Salt Lake City.
The Billboard was damaged in a windstorm on or about June of 2016 and YESCO sought to
rebuild the Billboard in a new location as permitted by statute. As of March 18, 2019, there has
been no action taken by the City to process YESCO’s application,

In 2018, the Utah legislature created enhanced statutory protections for billboard owners and
limited a municipality’s ability to use its’ ordinances to either deny or delay a billboard owner’s
ability to relocate a sign. Section 10-9a-513 (2)(b) states in relevant part that a billboard owner
may:

() rebuild, maintain, repair, or restore a billboard structure that is damaged by
casualty, an act of God, or vandalism, . . .
(iv) relocate a billboard into any commercial, industrial, or manufacturing zone within the
municipality’s boundaries, if the relocated billboard is:

(A) within 5,280 feet of the billboard’s previous location; and
(B) no closer than 300 feet from an off-premise sign existing on the same side of-the
street or highway, or if the street or highway is an interstate or limited access highway that is
subject to Title 72, Chapter 7, Part 5, Utah Outdoor Advertising Act, the distances allowed
under that act between the relocated billboard and an off-premises sign existing on the same side
of the interstate or limited access highway; or
(v) make one or more of the following modifications, as the billboard owners determines, to a
billboard that is structurally altered by modification or upgrade under Subjection 2(b)(1ii), be
relocation under Subjection (2)(b)(iv), or by any combination of these alterations:
(4) erect the billboard;
(D) to the highest allowable height; and
(ID) as the owner determines, to an angle that makes the entire advertising content
of the billboard clearly visible. . . .

866-779-8357

1605 South Gramercy Road
Salt Lake City, UT 84104 yesco.com
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Section 10-9a-513(2)(a) provides that if a Billboard owner makes a written request to relocate a
billboard and the municipality fails to take action or commence an eminent domain proceeding to
condemn the billboard within 180 days, the Billboard owner may “take the requested action,
without further municipal land use approval.”

More than 180 days have passed without approval or commencement of eminent domain
procecdings by the City. Therefore, YESCO intends to proceed to relocate the Billboard without
further land use approval, as it is entitled by Utah Code Ann. §10-9a-513(2)(a). If the City takes
further action to deny YESCQ’s unambiguous relocation rights provided by the Municipal Land
Use, Development, and Management Act, YESCO will consider any such action as a defacto
taking, entitling it to just compensation for the loss of its rights. If you would like to discuss
these matters, please contact me at §01-464-6406,

Regards,

e

Mike Helm
YESCO Outdoor Media
mhelm@yesco.com

866-779-8357

1605 South Gramercy Road
Salt Lake City, UT 84104 Y€$¢0.com
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JACQUELINE M., BISKUPSKI

DEPARTMENT of COMMUNITY
Mayor

and NEIGHBORHOODS
PLANNING DIVISION

April 10, 2019

Via FE-mail

Mike Helm

YESCO Outdoor Media
1605 South Gramercy Road
Salt Lake City, UT 84104

Re:  Request to Relocate Billboard, 643 Soutl 400 West, BLD2018-06867
Dear Mike:

We are in receipt of your letter dated March 20, 2019, The City acknowledges it received
a request from YESCO in July 2018 to relocate a billboard pole that is currently located at 643
South 400 West (the “600 South Billboard™) to approximately 643 West 800 South (the “Fear
Factor Property™). However, this relocation application did not establish that YESCO has the right
under Utah law to relocate the 600 South Billboard to the Fear Factor Property. The City notes
that YESCO also owns a billboard located at the southern end of the Fear Factor Property. See
Map attached hereto, If the 600 South Billboard is relocated to the Fear Factor Property it will
result in two interstate facing billboards being within 500 feet of each other, which is not permitted
by Utah Code. See Utah Code § 72-7-505(3)(a). As such, you do not have the right under state
law to relocate the 600 South Billboard to the Fear Factor Property, unless the other billboard is
removed,

Sincerely,

e //“”7// & w’“:‘:z ............ e,
g@l:/%ﬂf AT T

Joel Paterson

Zoning Administrator

Salt Lake City Corporation
Attachment

ce Greg Mikolash, Salt Lake City Building Services
Nick Norris, Salt Lake City Planning
Doug Dansie, Salt Lake City Planning

451 Soutk State STreeT, Room 406 WWW.SLCGOV,COM
P.O. Box 145480, SAur Laxe Ciry, Utan 841145480 Te. 801-535-7757 Fax 801-535-6174
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YESCO. Qutdoor Media

June 24, 2019
Via Email and U.S, Mail

Joel Patterson

Sall Lake City Zoning Administrator
451 South State Street, Room 406
Salt Lake City, Utah 84114-5480

Re: Amendment and Updated Request to Relocate YESCO 11018 Billboard, Log No: BLD2018-
06867

Dear Mr. Patterson,

As you know, YESCO Outdoor Media (“YESCO”) filed an application last year to relocate billboard
number 11018 (the “Billboard 11018”) trom 643 S. 400 W. (“Current Location”) to 643 W. 800 S. (the “Fear
Factory Property™). On April 10, 2019 you wrote that Billboard 11018 could not relocated to the Fear
Factory Property because the proposed location does not meet the 500 foot spacing requirements between
billboards on the Fear Factory Property. YESCO responded to your letter on or about April 22,2019 and
disputed the City’s position.

After additional investigation and in order to avoid a dispute with Salt Lake City regarding this issue,
YESCO has found a new location whereupon to relocate Billboard 11018, The new property is located at
142 W. 1300 S., Salt Lake City and is owned by Utah Capital Properties, LLC (“UCP Property”). The UCP
Property is currently occupied by the Escape on 13" Escape Room. Tnasmuch as the UCP Property is located
in the municipal boundaries of Salt Lake City, within 5,280 of the Current Location, and was significantly
damaged in a windstorm {an act of God), YESCO is entitled to rebuild and relocate Billboard 11018 to the
UCP Property. See Utah Code Ann. §10-9a-513(2)(b). Consequently, YESCO hereby amends its prior
application to relocate Billboard 11018 from the Current Location to the UCP Property. Please confirm as
soon as possible that Salt Lake City will permit the relocation as requested. Given the significant time this
application has been pending, VESCO intends to move quickly to effectuate the relocation as proposed.

If the City takes further action to deny or delay YESCO’s unambiguous relocation rights, YESCO
will consider any such action as a defacto taking, entitling it to just compensation for the loss of its rights. If
you would like to discuss these matters, please contact me at 801 -464-6406.

Regards,

il —

Mike Helm
YESCO Outdoor Media
mhelm@yesco.com

866-779-8357

1605 South Gramercy Road
Salt Lake City, UT 84104 VQSCO.COTT\
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July 18,2019

VIA Email and Registered Mail, Return Receipt Requested

Mike Helm

YESCO Outdoor Media
1605 S. Gramercy Road
Salt Lake City, Utah 84104

Re: Response to Letter Dated June 24,2019, Regarding Amendment and Updated Request
to Relocate YESCO 11018 Billboard, Log. No. BLD2018-06867

Dear Mr, Helm,

Salt Lake City Corporation (the “City”) received your letter dated June 24, 2019, in which YESCO
Outdoor Media (“YESCO”) submitted a new request to relocate a billboard pole (“Existing Billboard”) that
is currently located at 643 S, 400 W. (“Current Location”). The City previously received, and denied
YESCO’s request to relocate the Existing Billboard from the Current Location to 643 W, 800 S.

In YESCO’s letter dated June 24, 2019, it is now requesting to move the Existing Billboard from
the Current Location to 342 W. 1300 S (“1300 S. Location”). ASa prefiminary matter, it appears that the
1300 S. Location may be more than 5,280 feet away from the Current Location, in which case the new
relocation request is denied because it does not mect the requirements of Utah Code § 10-9a-513(2)(b)(iv).

In the event YESCO can show the 1300 $. Location is within 5,280 feet of the Current Location,
the City nonetheless denies the relocation request, Under Utah Code § 10-9a-5 13(2)(b)(i) a billboard owner
may “rebuild, maintain, repair, or restore a billboard structure that is damaged by casualty, an act of god,
or vandalism.” Under Utah Code § 10-9a-513(2)(b)(iv) a billboard owner may “relocate a billboard into
any commercial, industrial, or manufacturing zone within the municipality’s boundaries, if the relocated
billboard is (A) within 5,280 feet of the billboard’s previous location; and (B) no closer than 300 feet” to
another billboard. These subsections are separated by the word “or,” which means they are separate and
distinct options and an application like YESCO’s that attempts (o combine both does not qualify and does
not trigger the requirements of Utah Code § 10-9a-513(2)(a) and (d), including compensation for a denial.

Since YESCO claims the billboard was damaged by an act of god and is in need of repair, the City
will consider a new application from YESCO that requests rebuilding the billboard at the Current Location,
under Utah Code § 10-9a-513(2)(b)(i). But no application to relocate to the 1300 S. Location can be
considered at this time because YESCO does not have an existing functioning billboard at the Current
Location. If YESCO files a new application and rebuilds the Existing Billboard, the City will consider a
new request to relocate under Utah Code § 10-9a-513(2)(b)(iv).

451 SoUTH STATE STREET, ROOM 406 WWW,SLEGOV,COM
P.O. Box 145480, SALT Lake City, UTAn 84114-5480 Ter 801-535-7757 Fax 801-535-6174




Finally, the City considers the Existing Billboard to have been abandoned for at least 12 months
under Utah Code § 10-9a-513(3)(a)(ii)(C), because the structure has only been a pole, with no face or
advertising of any kind, for over two years, Thus, this letter also serves as notice to YESCO under Utah
Code 10-9a-513(3)(b) that the Existing Billboard is abandoned and YESCO must remedy the abandonment
within 180 days after receipt of this letter or the City will require removal of the billboard.

For these reasons, YESCO's request to relocate the Existing Billboard to the 1300 S, Location is denied.
Please feel free to contact me with questions,

Sincerely, ’ \:?y 7
Py 7 B
7 /f{/ /f‘(f/ WW’”wm:::yb

oel Paterson
Zoning Administrator
Salt Lake City Corporation

cc Patrick Leary, Chief of Staff
Nick Norris, Salt Lake City Planning Director
Doug Dansie, Senior Planner
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Utah Code

Effective 5/8/2018

10-9a-513 Municipality's acquisition of billboard by eminent domain -- Removal without
providing compensation -- Limit on allowing nonconforming billboards to be rebuilt or
replaced -- Validity of municipal permit after issuance of state permit.

(1) As used in this section: .

(a) "Clearly visible" means capable of being read without obstruction by an occupant of a vehicle
traveling on a street or highway within the visibility area.

(b) "Highest allowable height" means:

(i) if the height allowed by the municipality, by ordinance or consent, is higher than the height
under Subsection (1)(b)(ii), the height allowed by the municipality; or
(if)
(A) for a noninterstate billboard:
(1) if the height of the previous use or structure is 45 feet or higher, the height of the previous
use or structure; or
(I1) if the height of the previous use or structure is less than 45 feet, the height of the
previous use or structure or the height to make the entire advertising content of the
billboard clearly visible, whichever is higher, but no higher than 45 feet; and
(B) for an interstate billboard:
(1) if the height of the previous use or structure is at or above the interstate height, the height
of the previous use or structure; or
(1) if the height of the previous use or structure is less than the interstate height, the height
of the previous use or structure or the height to make the entire advertising content of
the billboard clearly visible, whichever is higher, but no higher than the interstate height.

(c) "Interstate billboard" means a billboard that is intended to be viewed from a highway that is an
interstate.

(d) "Interstate height" means a height that is the higher of:

(i) 65 feet above the ground; and
(ii) 25 feet above the grade of the interstate.

(e) "Noninterstate billboard" means a billboard that is intended to be viewed from a street or
highway that is not an interstate.

(f) "Visibility area" means the area on a street or highway that is:

(i) defined at one end by a line extending from the base of the billboard across all lanes of traffic
of the street or highway in a plane that is perpendicular to the street or highway; and
(i) defined on the other end by a line extending across all lanes of traffic of the street or
highway in a plane that is:
(A) perpendicular to the street or highway; and
(B)
(I) for an interstate billboard, 500 feet from the base of the billboard; or
(I) for a noninterstate billboard, 300 feet from the base of the billboard.
(2)

(a) If a billboard owner makes a written request to the municipality with jurisdiction over the
billboard to take an action described in Subsection (2)(b), the billboard owner may take the
requested action, without further municipal land use approval, 180 days after the day on
which the billboard owner makes the written request, unless within the 180-day period the
municipality:

(i) in an attempt to acquire the billboard and associated rights through eminent domain under
Section 10-9a-512 for the purpose of terminating the billboard and associated rights:

Page 1




Utah Code

(f) If a municipality commences an eminent domain action under Subsection (2)(a)(i):

(i) the provisions of Section 78B-6-510 do not apply; and
(i) the municipality may not take possession of the billboard or the billboard's associated rights

until;
(A) completion of all appeals of a judgment allowing the municipality to acquire the billboard

and associated rights; and
(B) the billboard owner receives payment of just compensation, described in Subsection (2)

(e).

(9) Unless the eminent domain action is dismissed under Subsection (2)(h)(ii), a billboard owner
may proceed, without further municipal land use approval, to take an action requested under
Subsection (2)(a), if the municipality's eminent domain action commenced under Subsection
(2)(a)(i) is dismissed without an order allowing the municipality to acquire the billboard and

associated rights.

(h)

(i) A billboard owner may withdraw a request made under Subsection (2)(a) at any time before
the municipality takes possession of the billboard or the billboard's associated rights in
accordance with Subsection (2)(f)(ii).

(i) If a billboard owner withdraws a request in accordance with Subsection (2)(h)(i), the court
shall dismiss the municipality's eminent domain action to acquire the billboard or associated
rights.

(3) Notwithstanding Section 10-9a-512, a municipality may require the owner of a billboard to
remove the billboard without acquiring the billboard and associated rights through eminent

domain if:

(a) the municipality determines:
(i) by clear and convincing evidence that the applicant for a permit intentionally made a false or

misleading statement in the applicant's application regarding the placement or erection of

the billboard; or
(ii) by substantial evidence that the billboard:
(A) is structurally unsafe; '
(B) is in an unreasonable state of repair; or
(C) has been abandoned for at least 12 months;
(b) the municipality notifies the billboard owner in writing that the billboard owner's billboard
meets one or more of the conditions listed in Subsections (3)(a)(i) and (ii);
(c) the billboard owner fails to remedy the condition or conditions within:
(i) 180 days after the day on which the billboard owner receives written notice under Subsection

(3)(b); or

(i) if the condition forming the basis of the municipality's intention to remove the billboard is
that it is structurally unsafe, 10 business days, or a longer period if necessary because of
a natural disaster, after the day on which the billboard owner receives written notice under
Subsection (3)(b); and

(d) following the expiration of the applicable period under Subsection (3)(c) and after providing
the billboard owner with reasonable notice of proceedings and an opportunity for a hearing,
the municipality finds:

(i) by clear and convincing evidence, that the applicant for a permit intentionally made a false or
misleading statement in the application regarding the placement or erection of the billboard;
or

(i) by substantial evidence that the billboard is structurally unsafe, is in an unreasonable state
of repair, or has been abandoned for at least 12 months.

Page 3
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FILED DISTRICT Co
O F QOURT
Third Judicia District

FE3 -5 201

SALT LAKE counTy

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT Deputy Clark

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

OUTFRONT MEDIA, LLC, FKA CBS
OUTDOOR,

RULING AND FINAL ORDER
Plaintiff, Case No. 160900413
Judge Todd M. Shaughnessy

V.

SALT LAKE CITY CORPORATION;
CORNER PROPERTY, L.C.; AND UTAH
OUTDOOR ADVERTISING, INC,

Defendants.

Before the court is Plaintiff Outfront Media, LLC fka CBS Outdoor’s (“CBS’s”)
Motion for Summary Judgment/Trial Brief and Defendant Salt Lake City Corporation’s
(the “City’s”) Opposition to Motion for Summary Judgment/Trial Brief. A hearing was
held on February 5, 2016. CBS was represented by Leslie Van Frank and Bradley
Strassberg. The City was represented by Samantha ]. Slark and Katherine N. Lewis.
Defendant Corner Property, L.C. (“Corner Property”) was represented by Jon Rodgers.
After considering the briefing, argument of counsel, and relevant law, the court now
rules as follows.

BACKGROUND

This case involves the City’s denial of CBS's application to relocate its billboard

along with its grénting of Corner Property’s application to relocate a billboard to an

adjacent location. Prior to October 2014, CBS had a billboard located on property owned
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by Corner Property at 726 West South Temple (“726 West”). Corner Property declined
to renew CBS’s lease and, on October 20, 2014, CBS submitted to the City an application
pursuant to Utah Code section 72-7-510.5 to relocate its billboard less than 50 feet away
to 738 West South Temple (“738 West”) and to increase the height of the billboard.'

In November 2014, CBS removed its billboard at 726 West when the 90-day grace
pefiod under its lease at that location expired. On December 4, 2014, the City denied
CBS'’s application on the grounds that section 72-7-510.5 does not allow a billboard to be
both relocated and increased in height. CBS tried initially to take an administrative
appeal of this depision but the City took the position that CBS had no administrative
appeal right. CBS therefore appealed to Third District Court (see Case No. 150900004).
On August 18, 2015, the District Court affirmed the City’s decision finding that CBS did
not have the right to both relocate and raise the height of a billboard in the same permit

under section 72-7-510.5.2

' CBS invoked section 72-7-510.5 as grounds for its relocation request and the
City treated it as an application brought pursuant to that section of the Code. That
section, which addresses changes to non-conforming billboards necessitated by
construction on an adjacent highway, has no obvious application here since the
purported changes to the freeway had been made some time ago and apparently
addressed through prior changes to the sign. Nonetheless, the City treated it as having
been brought pursuant to this section and addressed it in that context.

? Before disposition, the City filed a motion to dismiss for lack of subject matter
jurisdiction, arguing that the permit denial was based on state law and not subject to
review either before the Hearing Officer or the district court pursuant to Utah Code
section 10-9a-707 and -801. The Court rejected this argument and concluded that any
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At the City’s invitation, CBS filed a new application to relocate to 738 West, this
time pursuant to Utah Code section 10-9a-511(3)(c)(i) (“Section 511”). While CBS's prior
application was ‘being litigated, Corner Property had likewise applied to the City to
relocate to the 726 West location vacated by CBS a different billboard that it owned
located at 280 West 500 South (“500 South”). Section 72-7-505(3) of the Code requires
that billboards adjacent to interstate highways be at least 500 feet from each other, and
the City cannot waive this requirement. Because the 726 West and 738 West locations
are less than 500 feet apart, the City can grant only one of the relocation applications.
Additionally, 726 West, 738 West, and 500 South are all within “gateways’” meaning
that, under the Salt Lake City Code (“City Code”), new billboards are prohibited. City

Code § 21A.46.160.N.* Because they are prohibited by City Ordinance, a billboard could

interpretation of state law by the City was made in conjunction with its authority under
City Code Title 21A, which was authorized by the Utah Legislature in Title 10, chapter
9a of the Utah Code. Thus the decision by a City based on state law is appealable to the
district court under section 10-9a-801. See Order Denying Motion to Dismiss, Outfront
Media, LLC f/k/a CBS Outdoor v. Salt Lake City Corporation, case no. 150900004 (April 15,
2015).

* A “gateway” is defined by ordinance and includes Interstate 15 and 500 South
from Interstate 15 to 700 East. See City Code § 21A.46.160(B).

* When referenced generally, Section 21A.46.160 will be referred to as the
“Billboard Ordinance.”
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be relocated here only if permitted ﬁnder state law, hence both parties’ invocation of
Section 511. Section 511 allows municipalities to waive local zoning ordinances and
permit the relocation of billboards. Section 513 which follows and is part of the same
Act requires cities to relocate billboards to new locations if certain conditions are
satisfied and, if the City declines to do so, it must pay the applicant just compensation
for the condemnation of the billboard.

On November 25, 2015, the City denied CBS’s application because of the
prohibition of constructing new billboards within a gateway. See City Code
§ 21A.46.160.N. The City also declined to waive this prohibition under Section 511. On
the same day, the City granted Corner Property’s application to relocate to the 726 West
location, electing to waive under Section 511 the City’s prohibition against relocating
billboards in a gateway. The decision was made by Mayor Becker in his capacity as the
chief of the executj;ve branch of City government. The Mayor granted Corner Property’s
application, and denied CBS's, because the end result would be the permanent removal
of a billboard on 500 South with its replacement being constructed in the spot on 1-15
where CBS's billboard previously stood. Thus, the net effect, from the Mayor’s point of
view, was the elimination of one billboard in the City which he regarded as consistent

with City policy.
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CBS appealed, this time through the City’s administrative hearing process and
review before the City’s designated Hearing Officer.” On January 15, 2016, the Hearing
Officer issued an opinion upholding the City’s decision to grant Corner Property’s
application for a permit and to deny CBS’s application for a permit. CBS filed the
present action on January 19, 2016, seeking a temporary restraining order and
preliminary injunction preventing the City from effectuating any permit to Corner
Property and seeking review of the Hearing Officer’s decision to uphold the City’s
decision regarding Corner Property’s and CBS’s respective permits. A hearing on the
temporary restraining order was held January 22, 2016. By stipulation of the parties and
pursuant to Rule 65A of the Utah Rules of Civil Procedure, the court accelerated “the
trial of the action on the merits with the hearing of the application.” That
hearing/trial was held February 5, 2016.

ANALYSIS
CBS filed this appeal pursuant to Utah Code section 10-9a-801, seeking review of

the Hearing Officer’s decision to affirm the City’s denial of CBS’s permit and grant of

* Prior to appealing to the Hearing Officer, CBS filed a complaint with the Third
District Court, Case No. 150908396, seeking a declaratory judgment with respect to its
rights to receive a permit and also requesting entry of a restraining order precluding the
City from taking any further action with respect to the permitting of Corner Property’s.
billboard pending resolution of the action. At the hearing on the motion for temporary
restraining order, CBS stated that it was now pursuing an appeal through the City’s
administrative hearing process, rendering the action before the district court moot. The
court dismissed the case without prejudice.
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Corner Property’s permit. CBS contends that the Hearing Officer applied the incorrect
standard of review, making his affirmation of the City’s decision arbitrary, capricious,
and illegal. CBS argues that such a finding requires the court to reverse the decision of
the Hearing Officer, grant CBS’s permit, and deny Corner Property’s permit; or,
alternatively, remand the case back to the City for further proceedings.

When reviewing a final decision of a land use authority or an appeal authority,
the court will uphold the decision unless it is “arbitrary, capricious, or illegal.” Utah
Code § 10-9a-801(3)(a); Bradley v. Payson City Corp., 2003 UT 16, § 10, 70 P.3d 47. A
decision by the land use authority or the appeal authority is illegal if “the decision ...
violates a law, statute, or ordinance in effect at the time the decision was made.” Utah
Code § 10-9a-801(3)(d). A decision made pursuant to the authority’s administrative or
quasi-judicial power is arbitrary and capricious when the decision is not supported by
“substantial evidence.” Bradley, 2003 UT 16, §10.

Before theA Hearing Officer were two distinct decisions made by the City: (1) the
dgcision to “deny” both CBS’s and Corner Property’s applications due to the City’s
prohibition on relocating any billboard within a gateway as required by City Code
21A46.160.N; and (2) the decision to waive that prohibition for Corner Property
pursuant to Section 511 (and to decline to waive it for CBS). The Hearing Officer is the
designated appeal authority and the officer’s authority is limited to considering
applications of land use ordinances. See Utah Code §10-9a-707(4) (“Only those

decisions in which a land use authority has applied a land use ordinance to a particular
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application, pers;)n, or parcel may be appealed to an appeal authority.”); City Code
§ 21A.16.010 (authority of Hearing Officer). The Hearing Officer does not have
authority to determine, on a de novo or any other basis, whether the City’s decisions
were correct under State law. That determination is left to the district court. See Utah
Code § 10-9a-801(2)(a) (“Any person adversely affect by a final decision made in the
exercise of or in violation of the provisions of this chapter may file a petition for review
of the decision with the district court . . . .”). To the extent that the Hearing Officer
considered the City’s application of state law — that is the City’s decision to waive (or
not waive) the City Code’s prohibition on billboard relocation pursuant to Section 511
— the court will disregard the Hearing Officer’s decision and instead review the
ngor’s decision as if had been appealed directly pursuant to section 10-9a-801(2)(a),
applying the arbitrary, capricious, or illegal standard of section 10-9a-801(3)(a). Insofar
as the Hearing Officer considered or applied City Ordinance, the court will review the
Hearing Officer’s decision under the same standard.

According to City Code 21A.46.160.N, “[n]Jo new billboard may be constructed
within six hundred feet (600") of the right of way of any gateway.” Both CBS's and
Corner Property’s applications were for relocation within six hundred feet of Interstate
15, a gateway defined by City Code 21A46.160.B. To grant either application to
relocate, the City would have to waive the prohibition in its ordinance according to the
authority in Section 511. Section 511 states: “Notwithstanding a prohibition in its

zoning ordinance, a municipality may permit a billboard owner to relocate the billboard
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within the municipality’s boundaries to a location that is mutually acceptable to the
municipality and the billboard owner.” Utah Code § 10-9a-511(3)(c)(i). Under this
statute, a billboard owner desiring to relocate a billboard must identify and propose an
alternative location and then attempt to reach agreement with the city. If the
municipality and the billboard owner do not reach an agreement “within 90 days after
the owner submits a written reduest to relocate the billboard, the provisions of
Subsection 10-9a-513(2)(a)(iv) apply.” Utah Code § 10-9a-511(3)(c)(ii).
Subsection 10-9a-513(2)(a)(iv) (“Section 513”) states, in pertinent part:
A municipality is considered to have initiated the acquisition
of a billboard structure by eminent domain if the
municipality prevents a billboard owner from:
(iv) relocating a billboard into any commercial, industrial, or
manufacturing zone within the municipality’s boundaries, if
(A) the relocated billboard is:
(I) within 5,280 feet of its previous location;
and ,
(II) no closer than:
(Bb)[the distance allowed by the Utah Outdoor
Advertising Act between relocated signs and a pre-
existing off-premise sign].
Section 511 grants complete discretion to the municipality to decide whether to waive
its ordinances and permit an applicant to relocate its billboard. If the municipality
declines to waive its ordinances, and the billboard owner has proposed a location and

meets the various criteria in Section 513, then the municipality “is considered to have

initiated the acquisition of a billboard structure by eminent domain,” id. § 513(2)(a), and
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must pay the billboard owner “just compensation.” So, as a general proposition, a
municipality is perfectly free to deny a request to relocate a billboard under Sections 511
and 513, so long as it is willing to pay just compensation if ;che owner has satisfied the
various requirements of Section 513. CBS does not and cannot dispute this. However,
CBS maintains that if the municipality decides to deny the application, and thereby
condemns the billboard, that decision can only be made by the municipality’s legislative
branch. And here, because the Mayor and not the City Council made the decision, it is
“illegal” and must be reversed. The City, on the other hand, maintains that the Mayor
has the~ authority to exercise the discretion granted by Section 511 and that formal
condemnation proceedings are not required prior to denying the application under
Section 511.

As a general rule, the decision to waive or otherwise not enforce a zoning
ordinance falls within the executive, administrative power. See Scherbel v. Salt Lake City
Corp., 758 P.2d 897, 899 (Utah 1988) (“Legislative power, as distinguished from
executive power, is the authority to make laws, but not to enforce them or appoint the
agents charged with the duty to make such enforcement. The latter are executive
funfctions.”). The Mayor, as the chief executive officer, has administrative authority to
enforce City ordinances, including zoning and land use ordinances. No authority from
the City Council is required for the Mayor to do so.

CBS argues that relocation applications under Sections 511-513 are unique

because the denial of them amounts to a taking and imposes a financial obligation on
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the City. This fiscal function, according to CBS, is reserved to the City Council not the
Mayor. Moreover, the condemnation provisions of Utah’s Eminent Domain statutes
require that the legislative body for a municipality take various steps and approve any
condemnation of property by a municipality. See Utah Code § 78B-6-504(2) (granting
authority to take property in the legislative body, which, in this case, is the City
Council).

When interpreting statutory provisions, if the meaning of the statute can be
discerned from its lgnguage, no other interpretive tools are needed. See Nelson v. Salt
Lake Cnty., 905 P.2d 872, 875 (Utah 1995) (“When language is clear and unambiguous, it
must be held to mean what it expresses, and no room is left for construction.”). “But
when statutory language is ambiguous—in that its terms remain susceptible to two or
more reasonable interpretations after we have conducted a plain language analysis—we
generally resort to other modes of statutory construction.” Marion Energy, Inc. v. KF]
Ranch Partnership, 2011 UT 50, § 15, 267 P.3d 863. “ [W]here two statutes treat the same
subject matter, and one statute is general while the other is specific, the specific
provision controls.” Floyd v. Western Surgical Assocs., 773 P.2d 401, 404 (Utah Ct. App.
1989). In the eminent domain context, Utah courts must strictly construe the statutory
language granting the power of eminent domain in favor of the property owner and
against the condemning party. Id. | 16; see also Bertagnoli v. Baker, 215 P.2d 626, 628

(Utah 1950) (“The right of eminent domain, being in derogation of the rights of
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individual ownefship in property, has been strictly construed by the courts so that no
person will be wrongfully deprived of the use and enjoyment of his property.”)

The Eminent Domain statute permits the government to take private property for
a public purpose so long as just compensation is paid to the owner. Traditionally,
eminent domain proceedings arose from rights vested in land and has expanded to
included interests related to land, such as mineral rights, water rights, and other real
property uses listed in section 78B-6-501. Billboards, as personal property, do not fall
within the purview of eminent domain unless provided for by statute. See Utah Code
§ 78B-6-503 (including a catch all for eminent domain proceedings for “all classes of
private property not enumerated if the taking is authorized by law.”). In the absence of
any further guidance, the court might be inclined to conclude that the Eminent Domain
statute governs when a city must pay just compensation after refusing to relocate a
billboard.

However, the very statutes that require a municipality to pay just compensation
in this context establish the governing standards for such a proceeding. If a Section 511
relocation request is denied, and the billboard owner meets the standards set forth in
Section 513, then with the denial “the municipality is considered to have initiated the
acquisition of a b_i.llboard structure by eminent domain....” Utah Code § 10-9a-513(2)(a).
The language of part (2)(d) parallels the language in part (2)(a): the term “initiated” is
used in both clauses. Read together, the court concludes that once a relocation permit

requested under Section 511 is denied, and the applicant shows he meets the standards
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of Section 513, the City is deemed, by statute, to have “initiated the acquisition of a
billboard structure.” Upon such an initiation, the City must pay just compensation in
accordance with Section 513(2)(d). These statutes, on their face, do not contemplate the
inclusion of the additional procedures required by the Eminent Domain statutes.
Indeed, if the legislature had intended parties to follow eminent domain procedures, it
could easily have insertedta cross-reference in Section 513, as it has done elsewhere. ¢
Here, the specific provisions of Section 513 govern these circumstances not the more
general Eminent Domain statutes. In fact, the eminent domain statute includes various
procedures that must be undertaken and findings that must be made which make no
sense in the context of condemning a billboard, and would be difficult or impossible to

satisfy, as the City correctly points out in its papers.” The eminent domain statutes do

® The court is aware that at least one other judge of this court has been presented
with a question concerning application of the Eminent Domain statutes to billboards. In
Salt Lake City Corp. v. ROA General, Inc., Judge Faust granted a billboard company’s
motion to dismiss a claim brought by Salt Lake City on the grounds that the various
prerequisites for an Eminent Domain action had not been satisfied. That case, however,
was brought under the provisions of the Outdoor Advertising Act in Title 72, Utah
Code Ann. § 72-7-501 to -516. This act, unlike the Municipal Code under which this
action has been brought, incorporates by reference the Eminent Domain statutes. See,
e.g., id. § 72-7-510(2)(c). The City also points out that legislation recently was proposed
to amend Section 513 and expressly incorporate the Eminent Domain statute to make it
consistent with the Outdoor Advertising Act. That legislation did not pass. Thus, Judge
Faust’s ruling in that case has no direct bearing on the answer to the question presented
here. Judge Faust’s ruling currently is on appeal to the Utah Court of Appeals.

7 For example, the Eminent Domain statute requires an appraisal prior to
initiation of negotiations with the property owner. Utah Code § 78B-6-505; Utah Code
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not apply so the failure of the City Council to comply with them is irrelevant and does
not render the Mayor’s decision illegal.

CBS next argues that the Mayor was required to deny Corner Property’s
application, and grant CBS’s, because the City’s Billboard Ordinance requires a
billboard to be relocated if denying the request would result in condemnation. CBS
claims that City Code 21A.46.160.CC evidences the City Council’s determination that
relocation must be granted if the result of not doing so is condemnation. Section
21A.46.160.CC states: “Except as otherwise authorized herein, existing billboards may
not be relocated except as mandated by the requirements of Utah State law.” According
to CBS, this language amounts to a fiscal directive to the executive branch that
condemnation of billboards be avoided at all costs.

When determining the meaning of a city ordinance, this court will review the
local agency’s interpretation for correctness but afford “some level of non-binding
deference to the interpretation advanced by the local agency.” M & S Cox Inv., LLC v.
Provo City Corp., 2007 UT App 315, Y 29-30, 169 P.3d 789. “[I]n close cases [the
agency’s] interpretation may be a determinative factor in choosing a particular

interpretation over another.” Id.

§ 57-12-13-(2). But unlike a parcel of real property, the appraiser is prohibited, by
statute, from valuing the billboard based on its size, geographic setting, and comparable
properties. Rather, billboards are valued based on annual revenue generated by the
particular billboard at issue, which must be supplied by the billboard owner. Utah
Code § 10-9a-513(2)(d)(3).
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City Code 21A.46.160.CC—which is the concluding section of the City’s Billboard
Ordinance —plainly expresses the City’s intent that the various requirements of the
City’s Billboard Ordinances control and that billboards not be relocateci except as
permitted by the ordinance, or as may be mandated by state law. There is nothing in
the ordinance to suggest it is concerned with the fiscal impact of condemning billboards
and nothing that prohibits the City from choosing to condemn a billboard and pay just
compensation if it prefers that result to relocation.® Additionally, even if this ordinance
could somehow be read this way, Section 511 specifically allows the City to waive any
provision of its ordinances in order to permit relocation and there is no reason the City
could not waive this provision of the Billboard Ordinance. See Utah Code § 10-9a-
511(3)(c)(i) (“Notwithstanding a prohibition in its zoning ordinance, a municipality may
permit a billboard owner to relocate . ... .").

Because the Eminent Domain statutes and City Ordinance do not apply, and
because CBS cites no other authority to support its argument that the Mayor lacked
authority to deny its application, the court concludes that the Mayor had the authority

to deny CBS's permit and, likewise, to grant CBS’s application. The City’s actions in

® Under the City’s Billboard Ordinance, if relocation is denied, the billboard
owner can bank billboard credits and find a mutually agreeable location to establish a
new billboard. And denial of a permit does not require condemnation in every instance.
For those owners that do not meet any of the exceptions of Section 513 and who do not
use their billboard credits within three years, they have lost the revenue generated by
the billboard and the City is not liable for that loss.
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this regard were not illegal and this is not a basis upon which this court can reverse
those decisions.

The City’s decision also is not arbitrary and capricious because there is
substantial evidence, or at least a facially valid explanation, for why the Mayor chose to
deny CBS's application and grant Corner Property’s application. First, there is support
for the City’s argument that it has adopted a firm policy stance against the proliferation
of billboards. The City’s Billboard Ordinance itself states its purpose is to “limit the
maximum number of billboards in Salt Lake City to no greater than the current
number.” City Code § 21A.46.160.A. CBS argues that this does not reflect a policy
statement in favor of reducing the number of billboards' rather it seeks to retain the
same number and no more. This is splitting hairs. The phrase “no greater than the
current number” can mean the same number of billboards as before; it can just as easily
mean the same or less. The latter seems a particularly plausible reading since the
Billboard Policy itself states that it is designed to “promote the enhancement of the
city’s gateways, views, vistas.” Id. Additionally, the Billboard Ordinance creates the
billboard banking system whereby a billboard owner banks “billboard credits” when a
billboard is demolished in a gateway that can be used to construct a new billboard in a
non-gateway area within three years. See City Code § 21A.46.160.G. This system has the
effect of reducing the number of billboards because the billboard owner is not always
able to find a new location and redeem the billboard credits before they expire. Second,

Mayor Becker himself clearly had a policy of reducing the number of billboards within
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the City when thé opportunity arises, as evidenced by his 2013 State of the City address.
Third, the City has in the past denied applications to relocate even though the denial
results in condemnation. See, e.g., Salt Lake City v. Reagan Outdoor Advertising et al., Case
No. 100910552. Therefore, the Mayor’s decision to deny CBS’s permit, and grant Corner
Property’s permit—the net effect of which is to reduce the number of billboards in the
City by one—is not arbitrary or capricious.’

CBS challenges the City’s decision to grant Corner Property’s relocation
application and a].so, at the same time, allow Corner Property to increase the height and
square footage of its billboard. As discussed above, Section 511 permits waiver of the
City’s Billboard Ordinances when the relocation is “mutually agreeable.” Relocation
under Section 511 is not limited by any requirement that the relocation be within a
certain distance, that the new billboard be at a certain height, or that the new billboard
have the same square footage. Utah Code § 10-9a-511(3)(c)(i). Under Section 511, a

billboard owner may submit a relocation application requesting any relocation it desires

> CBS makes one final argument, alleging that the City’s approval of Corner
Property’s application violates the legal principal “first in time, superior in right.” It is
not entirely clear that CBS was the first to file in this case because its Section 511
application, while an amendment to an earlier application, was filed after Corner
Property’s Section 511 application. Additionally, CBS has not cited authority
establishing that the City is required to follow a “first in time, superior in right” rule,
which would make the decision illegal, or that that City has followed such a rule in the
past and did not follow it here, which could make the decision not to follow that rule
here arbitrary and capricious.
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including size and height adjustments. Approval under Section 511 is contingent upon
the City and the billboard owner reaching a mutually agreeable decision regarding the
new location of the billboard. The fact that CBS previously sought relocation under an
entirely different statute that, on its face, does prohibit relocation and a height
adjustment at the same time does not affect the City’s decision in this case to allow
relocation and a height and size adjustment in this context.” Apparent “illegality” or
lack of proper permitting does not preclude relocation. Rather, the law requires that
illegally constructed billboards be‘p‘rohibited when it is shown by “clear and convincing
evidence” that the applicant madel “false and misleading” statements regarding its
permit application. See Utah Code § 10-9a-513(a)-(d); see also id. § 10-9a-513(2)(c) (same).
Additionally, Section 511 permits the City to waive the Billboard Ordinance’s
prohibition on sign height. The City is allowed to grant a permit of any height if the
“view or readability” is obstructed by certain improvements on an interstate highway.
Utah Code § 72-7-510.5. In fact, CBS’s predecessor applied to raise the height of its prior
sign at the 726 West location because a UDOT improvement blocked its billboard.

Corner Property convinced the City that its billboard at the 726 West location needed to

'* CBS previously sought relocation and a height adjustment pursuant to Utah
Code section 72-7-510.5. The district court determined that this section provides two
distinct options to restore the view and readability of a billboard obstructed by UDOT
improvements: move the billboard or raise its height. See Order of Dismissal, Outfront
Media, LLC f/k/a CBS Outdoor v. Salt Lake City Corporation, case no. 150900004 (Sept. 14,
2015).
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be 85 feet high. The City agreed and issued a permit in accordance with Section 511.
This decision is supported by substantial evidence and is not arbitrary, capricious, or
illegal.
ORDER AND JUDGMENT
Based on the foregoing, the decisions by the City are affirmed. The court’s
interim order dated January 28, 2016, is hereby vacated. Final judgment is entered in

favor of the City and Corner Property and the case is dismissed.

DATED this 8th day of February 2016.
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The Order of Court is stated below:
Dated: September 14, 2015 /Y MARK KOURIS
02:53:47 PM District Court Judge

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH

OUTFRONT MEDIA LLC f/k/a CBS

OUTDOOR, ORDER OF DISMISSAL
Plaintiff, Case No: 150900004
V. Hon. Mark Kouris

SALT LAKE CITY CORPORATION,

Defendant.

The parties cross motions for summary judgment came on for hearing before the Court on
August 18, 2015 at 1:30 p.m. Plaintiff Outfront Media, LLC f/k/a CBS Outdoor (“CBS”) was
represented by Leslie Van Frank and Bradley Strassberg of Cohne Kinghorn. Defendant Salt
Lake City Corporation (the “City”) was represented by Samantha J. Slark of the Salt Lake City
Attorney’s Office. The Court having reviewed the motions submitted by the parties and having
heard oral argument of counsel on the same, rules as follows:

FINDINGS OF FACT

1. CBS owned a billboard that was located at 726 West South Temple, Salt Lake
City, Utah.

2. On October 20, 2014, CBS submitted an application to the City requesting
permits to allow CBS to move the billboard from its current location to 738 West South Temple
and to increase the height of the billboard at the new location from 86 feet to 116 feet.

3. CBS claimed Utah Code § 72-7-510.5 permitted the requested move and increase
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in height.

4. Utah Code section 72-7-510.5 states in pertinent part:

If the view and readability of an outdoor advertising sign . . . .is obstructed due to a noise
abatement or safety measure, grade change, construction, directional sign, highway widening, or
aesthetic improvement made by an agency of this state, along an interstate [ |, the owner of the
sign may:

(a) adjust the height of the sign; or

(b) relocate the sign to a point within 500 feet of its prior location, if the sign
complies with the spacing requirements under Section 72-7-505 and is in a commercial or
industrial zone.

5. On October 29, 2014, the City Attorney’s Office sent CBS a letter stating that it
“cannot determine whether” the billboard was obstructed, but stating that even if it was, CBS
was only entitled to increase the height of the billboard at the current location or relocate the
billboard, but not both.

6. The letter concluded by inviting CBS to submit a revised request that selected just
one option.

7. CBS disputed that Utah Code § 72-7-510.5 limited it to either moving the
billboard within 500 feet or increasing its height at the current location and chose not to submit a
new or amended application.

8. On December 4, 2014, the City denied CBS’s application.

9. The City provided two reasons for its denial.

10. First, it stated that the view and readability of the billboard were not obstructed by
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the chain link fence and directional sign, stating that CBS’s predecessor had increased the height
of the billboard in 2003 pursuant to a permit that was issued by UDOT to “restore [the
billboard’s] view and readability.” The City claims the chain link fence and directional signs
CBS complains of were in place at that time.

11. Second, the City stated that even if the view and readability of the billboard were
obstructed by the chain link fence and directional signs, Utah Code § 72-7-510.5 does not permit
a billboard owner to both relocate and increase the height of the billboard.

12. The City again invited CBS to submit a modified application seeking just one
option.

13. CBS sought judicial review of the City’s decision.

14. The parties filed cross motions for summary judgment.

CONCLUSIONS OF LAW

The Court concludes that the City’s interpretation of the statute is correct. The plain
language of Utah Code § 72-7-510.5 does not permit CBS to both move an obstructed billboard
within 500 feet of its original location and increase the height. Subsection (1)(a) giving a right to
increase the height of an obstructed billboard at its current location and subsection (1)(b) giving
a right to relocate an obstructed billboard within 500 feet of its current location are separated by
the word “or.” When used in a statute the word “or” is a disjunctive and means one of two or
more options. The Court is not persuaded by CBS’s argument that “or” should be read as
“and/or.”

The Court is also not persuaded by CBS’s argument that the word “relocate” as defined

in the statute includes the right to increase the height of an obstructed billboard at a new location.
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The use of the word “or” indicates a distinction between a “height adjusted” billboard under
subsection (1)(a) and a “relocated” billboard under subsection (1)(b). The Court finds that the
right to relocate a billboard under subsection (1)(b) does not include the right to increase the
height for the additional reason that the Utah Outdoor Advertising Act regulates the height of
billboards. Section 505 limits the height of billboards to 25 feet or, where located in a
municipality, the maximum height permitted by the municipality or in the absence of municipal
regulation 65 feet above the ground or 25 feet above the grade of the main travelled way.
Section 510.5 expressly states that the provisions of 510.5 that relate to “height adjusted”
billboards are an exception to these height requirements.

Because CBS did not submit an application that requested a remedy permitted by Utah
Code § 72-7-510.5, the Court finds it does not need to reach the question of whether the
billboard was obstructed as defined by that statute.

Salt Lake City’s Motion for Summary Judgment is GRANTED. CBS’s Motion for
Summary Judgment is DENIED. Judgment is entered for the City and the case is dismissed with
prejudice.

This Order constitutes a final, appealable order.

END OF ORDER
[See top of Page 1 for Court Signature and Filing Date]|

APPROVED AS TO FORM:

/s/ Leslie Van Frank
Leslie Van Frank
Attorneys for Outfront Media, LLC d/b/a CBS Outdoor
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ATTACHMENT D: Photos & Maps




Existing Billboard Pole

Approximate
location of existing

billboard pole

Existing billboard pole at approximately 643 S 400 West. View from 600 S looking south-east



Proposed Relocation

Approximate
location of existing

billboard pole

Proposed relocation site. View from 1300 S looking north-west.
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